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PREFACE

The Constitution of India has envisaged legislative procedures in the
sphere of law making to be followed by each House of Parliament. The
Rules of Procedure and Conduct of Business in both Rajya Sabha and
Lok Sabha provide details relating to the procedures to be followed in
each House at the time of introduction of a Bill; reference to and
examination of the Bill by the Select Committee of the House/Joint
Committee of the Houses or the concerned Department-related Standing
Committee; and final consideration and passage of the Bill by each House.
During various stages of legislative process, the Bills are discussed thoroughly
and if necessary suitably amended before these are passed. An important
objective of legislative research is to have a permanent and authentic
resource-base of the documents in respect of the Bills passed by both the
Houses to provide all essential documents in one volume for easy and
quick access to material which are invaluable for understanding the
evolution of legislative proposals from Bill stage to the Acts of Parliament.

This compendium on parliamentary enactment on The Sexual
Harassment of Women at Workplace (Prevention, Prohibition and Redressal)
Act, 2013 contains all primary documents such as the Bill as introduced,
the Report of the Department-related Parliamentary Standing Committee
on Human Resource Development, which examined the Bill and submitted
a report thereon, the synopsis of debates of both Houses of Parliament and
the Bill as passed by both Houses with a comprehensive executive summary.
A select reading list is also enclosed.

I acknowledge with thanks the contribution made by all concerned
Sections of the Rajya Sabha Secretariat and particularly the services
rendered by the officers of the Library, Reference, Research, Documentation
and Information Service (LARRDIS) who were entrusted with the task of
compiling this Compendium. | also appreciate the work done by the Printing
and Publications Service.

This publication is third in the series of compendiums on parliamentary
enactments proposed to be brought out on selected Bills passed by both
Houses for the benefit of Members of Parliament, researchers, legal
fraternity as also the public at large.

New DELH; Shumsher K. Sheriff
January, 2015 Secretary-General
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THE SEXUAL HARASSMENT OF WOMEN AT WORKPLACE
(PREVENTION, PROHIBITION AND REDRESSAL) ACT, 2013

(Executive Summary)

The Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013 is one of the important
legislations passed in recent years for protecting the Constitutional
right of equality and dignity of women. The Act was the culmination
of the several significant developments such as the Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW)
adopted by the UN General Assembly in December 1979, India’s
ratification of the CEDAW in July 1993 and the Supreme Court’s
judgement in the case of Vishaka & Ors. Vs. State of Rajasthan &
Ors. in August 1997. The Supreme Court in the above mentioned
case while recognising the international conventions and norms
including the CEDAW, reaffirmed that sexual harassment at workplace
is a form of discrimination against women and recognised that it
violates the Constitutional right to gender equality. It laid down
specific guidelines on the prevention of sexual harassment of women
at the workplace. The guidelines defined sexual harassment and
spelt out preventive measures and redressal mechanisms pending
the enactment of a suitable legislation.

The Protection of Women against Sexual Harassment at Workplace
Bill, 2010 was introduced in the Lok Sabha on 7 December 2010. The
Bill was referred to the Department-related Parliamentary Standing
Committee on Human Resource Development on 30 December 2010
for examination and report. The Committee presented its 239t Report
on the Bill to both Houses on 8 December 2011. The Bill was passed
with amendments by the Lok Sabha on 3 September 2012 as the
Sexual Harassment of Women at Workplace (Prevention, Prohibition
and Redressal) Bill, 2012. The Bill as passed by the Lok Sabha was
discussed and passed with amendments by the Rajya Sabha on
26 February 2013. The amendments made by the Rajya Sabha in
the Bill were agreed to by the Lok Sabha at its sitting held on
11 March 2013. The Bill as passed by both Houses of Parliament
received the President’s assent on 22 April 2013 and became Act No.
14 of 2013.
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Introduction

Down the ages, women have played an important role in different
spheres of life. Their status in India has been subject to manifold changes
over the years. From enjoying equal status with men in all aspects of life
in ancient times, the deterioration in their position in society during the
medieval period, to the promotion of equal rights by many social reformers
during the nineteenth century, the history of women in India has been
eventful.

In modern India, with the enactment and adoption of the Constitution
of India, a new era dawned for millions of people particularly women,
marking a great departure from the traditional notion of their role in
society and giving them equal rights with men and equality of opportunity.
Our struggle for independence under the leadership of the Father of the
Nation, Mahatma Gandhi was also a struggle for gender equality. He
championed the cause of women’s rights and enlisted their participation
to fight non-violently against the British rule during the freedom struggle.
He had written in the 1930s that he would work for an India where women
shall enjoy the same rights as men. As early as 1918, Mahatma Gandhi
said, “Woman is the companion of man fitted with equal mental capacities.
She has the right to participate in the minutest details of the activities of
man, and she has the same right to freedom and liberty as he...”
Encouraging the inclusion of large number of women in legislative bodies,
he had expressed the opinion that “...women and for that matter any group
should disdain patronage. They should seek justice, never favours....”

Most of the legislations concerning women’s rights and empowerment
such as the Constitution (Seventy-third Amendment) Act, 1992 and the
Constitution (Seventy-fourth Amendment) Act, 1992 for reserving one-third
of seats for women in panchayats and municipal bodies, and the passage
of the Constitution (One Hundred and Eighth Amendment) Bill, 2008 by the
Rajya Sabha (Council of States) in 2010 for reserving one-third of seats in
the Lok Sabha (House of People) and State Assemblies for women,
represented the spirit of Mahatma Gandhi to build India of his dreams by
ensuring justice and equality for women.

Another illustrious leader of our freedom struggle, Dr. B.R. Ambedkar
had opined that the progress of community was measured by the degree
of progress which women have achieved. As the Law Minister of India, he
had framed the Hindu Code Bill which essentially aimed at guaranteeing
social and economic rights to women. Eventually, many legislations
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introduced in the Rajya Sabha incorporated the basic ingredients of the
Hindu Code. The Hindu Marriage and Divorce Bill, 1952, the Hindu Minority
and Guardianship Bill, 1953, the Hindu Succession Bill, 1954, and the
Hindu Adoptions and Maintenance Bill, 1956 were all enacted after
originating in the Council of States.

An ardent supporter of the rights of women, the then Prime Minister
of our country, Pandit Jawaharlal Nehru was also convinced that a nation’s
progress is intimately connected with the status of its women. After the
passage of the Hindu Succession Bill, Pandit Nehru made a reference to it
in his letter to the Chief Ministers dated 10 May 1956 outlining its deeper
significance when he wrote that “..this legislation marks a new epoch in
India... It indicates that we have not only striven for and achieved a
political revolution, not only are we striving hard for an economic revolution
but that we are equally intent on social revolution; only by way of advance
on these three separate lines and their integration into one great whole,
will the people of India progress.”

The fervent debates in the Council of States not only on the Bills
mentioned above but also on those Bills originating in Lok Sabha bears
significance in the context of the historic role played by the Rajya Sabha
since its inception in becoming a legislative forum where some of the most
progressive Bills for protecting the socio-economic and political rights of
women originated and subsequently became law of the land. The Sexual
Harassment of Women at Workplace (Prevention, Prohibition and Redressal)
Act, 2013 guaranteeing the Constitutional right of women for equality and
dignity at workplace once again represents the realisation of the vision of
our leaders and marks a new epoch in our nation’s march to progress.

Constitutional Provisions

Various provisions of the Constitution pertaining to women particularly
in Fundamental Rights, Directive Principles of State Policy and the
Fundamental Duties reflect our national objective for ensuring justice,
liberty and equality for all irrespective of gender. The Constitution embodies
the concept of equality under Articles 14 and 15 and prohibits discrimination
on grounds of religion, race, caste, sex or place of birth or any of them.
Article 15(3) enables the State to make any special provision for women
and children. Under Article 16, equality of opportunity for all citizens in
matters relating to employment or appointment to any office under the
State is ensured. Article 19(1)(g) gives the fundamental right to all citizens
to practice any profession, or to carry on any occupation, trade or business.
Article 21 which relates to the right to life and personal liberty also
includes the right to live with dignity.
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Coupled with the provisions in the Chapter on Fundamental Rights, the
Directive Principles have envisioned a new social order. Some of the Directive
Principles have a special bearing on the status of women. Under Article
39(a), it is envisaged that the State shall direct its policy towards securing
that the citizens, men and women equally, have the right to an adequate
means of livelihood. Equal pay for equal work for both men and women
is envisaged under Article 39(d). Article 42 requires the State to make
provision for securing just and humane conditions of work and for maternity
relief. Besides the above, the Fundamental Duties as incorporated in the
Constitution by the Constitution (Forty-second Amendment) Act, 1976
stipulate inter alia that it shall be the duty of every citizen ‘to renounce
practices derogatory to the dignity of women’.

Legislative measures for protection of women

Apart from the legislations guaranteeing the rights of women which
have been mentioned earlier, our Parliament has passed several women
specific legislations such as the Immoral Traffic (Prevention) Act, 1956, the
Dowry Prohibition Act, 1961 (amended in 1986), the Commission of Sati
(Prevention) Act, 1986, the Indecent Representation of Women (Prohibition)
Act, 1987, and the Protection of Women from Domestic Violence Act,
2005."

Context of the Legislation

The Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) adopted by the UN General Assembly in 1979 is described
as an international bill of rights for women. While defining discrimination
against women, it sets up an agenda for national action to end such
discrimination. The Convention provides the basis for realising equality
between women and men through ensuring women’s equal access to and
equal opportunities in political and public life as well as education, health
and employment. States parties agree to take all appropriate measures,
including legislation and temporary special measures, so that women can
enjoy all their human rights and fundamental freedoms. Countries that
have ratified or acceded to the Convention are legally bound to put its
provisions into practice.?

India ratified the CEDAW in July 1993. Article 11 of the CEDAW requires
States Parties to take all appropriate measures to eliminate discrimination
against women in the field of employment. The general recommendations

"Website of the National Commission for Women (http://ncw.nic.in/
frmLLawsRelatedtoWomen.aspx)

2 UN Women: United Nations Entity for Gender Equality and the Empowerment of Women
(http://www.un.org/womenwatch/daw/cedaw/)
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of the Committee on the Elimination of Discrimination against Women in
the context of Article 11 inter alia state that equality in employment can
be seriously impaired when women are subjected to gender-specific
violence, such as sexual harassment at the workplace.? In August 1997, the
Supreme Court of India in the case of Vishaka & Ors. Vs. State of Rajasthan
& Ors. (AIR 1997 SC 3011) drew upon the CEDAW and reaffirmed that
sexual harassment at workplace is a form of discrimination against women
and recognised that it violates the constitutional right to gender equality.
It held that it is against their dignity and violates Articles 14, 15 and 21
of the Constitution of India. It is also the violation of the fundamental
right under Article 19(1)(g) ‘to practise any profession or to carry out any
occupation, trade or business’. The Apex Court laid down specific guidelines
on the prevention of sexual harassment of women at the workplace
commonly known as the Vishaka guidelines. The guidelines defined sexual
harassment and spelt out preventive measures and redressal mechanisms
pending the enactment of a suitable legislation. The initiative taken by
the Apex Court was an important step towards enacting an appropriate
and comprehensive law by the legislature.

Legislative Developments

With the increasing number of women joining the workforce both in
organised and unorganised sectors, the Government felt it imperative to
bring a legislation with a view to protect every woman from any act of
sexual harassment, whether such woman is employed or not, as well as to
ensure an enabling working environment for women.* Before the proposed
legislation was introduced in Parliament, it had undergone very extensive
consultation process spread over almost 6-7 years with various stakeholders.
Both the Ministry of Women and Child Development and the National
Commission for Women played a major role in this process complementing
the initiatives and efforts of each other.?

The Protection of Women against Sexual Harassment at Workplace Bill,
2010 was introduced in the Lok Sabha on 7 December 2010 (Annexure-l)
by the then Minister of State (Independent Charge) of the Ministry of
Women and Child Development, Smt. Krishna Tirath. The Bill was referred
to the Department-related Parliamentary Standing Committee on Human
Resource Development on 30 December 2010 for examination and report.
The Committee presented its 239t Report (Annexure-ll) on the Bill to both

3 General Recommendation No. 19 (11t Session, 1992) Violence Against Women (http://
www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#top)

4See Statement of Objects and Reasons of the Protection of Women against Sexual
Harassment at Workplace Bill, 2010 as introduced in Lok Sabha

5239t Report of the Department-related Parliamentary Standing Committee on Human
Resource Development, p.4



Houses on 8 December 2011. The Bill was passed with amendments by the
Lok Sabha on 3 September 2012 as the Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Bill, 2012. The Bill as
passed by the Lok Sabha (Annexure-Ill) was discussed and passed, as
amended, by the Rajya Sabha on 26 February 2013. The amendments
made by the Rajya Sabha in the Bill were agreed to by the Lok Sabha at
its sitting held on 11 March 2013 (Annexure-1V). The Bill as passed by both
Houses of Parliament received the President’s assent on 22 April 2013 and
became Act No. 14 of 2013 (Annexure-VIIl).

IT

Salient Features of the Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, 2013

Objective

The Act provides for the protection against sexual harassment of women
at workplace and for the prevention and redressal of complaints of sexual
harassment. It seeks to provide for safe, secure and enabling environment
to every woman irrespective of her age or employment status, free from
all forms of sexual harassment. It lays down the definition of sexual
harassment and seeks to provide a mechanism for redressing complaints,
the constitution of Internal Complaints Committee at the workplace and
a Local Complaints Committee at the district level.

Prevention of Sexual Harassment at the Workplace

The Act defines sexual harassment as any unwelcome act or behaviour
whether directly or by implication such as physical contact and advances,
a demand or request for sexual favours, making sexually coloured remarks,
showing pornography, or any other unwelcome physical, verbal or non-
verbal conduct of sexual nature.®

The Act prohibits sexual harassment of women at the workplace, which
includes the circumstances such as implicit or explicit promise of
preferential treatment in her employment, threat of detrimental treatment,
threat about her present or future employment, interference with her
work or creating an intimidating or offensive or hostile work environment,
or humiliating treatment likely to affect her health or safety.” The Act
defines a workplace to include any department, organisation, undertaking,
establishment, enterprise, institution, office, branch or unit established

6 Chapter |, Section 2 (n)
7 Chapter |, Section 3 (2)
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owned, controlled or wholly or substantially financed directly or indirectly
by the Government/local authority/Government company/corporation/co-
operative society. Besides, it includes any private sector organisation,
private venture, undertaking, enterprise, institution, establishment, society,
trust, non-governmental organisation, unit or service provider carrying on
commercial, professional, vocational, educational, entertainment, industrial,
health services or financial services including production, supply, sale,
distribution or service; hospitals, nursing homes, sports institute, stadium,
sports complex, competition or games venue. It also includes any place
visited by the employee during the course of employment including
transportation provided by the employer for undertaking such journey, a
dwelling place or a house. It also covers the unorganised sector which
includes an enterprise which employs less than ten workers.? It defines an
aggrieved woman as a woman of any age whether employed or not, and
domestic worker working at home who has alleged to have been subjected
to any act of sexual harassment.

Duties of the Employer

The Act defines the employer as the head of the department,
organisation, undertaking, establishment, enterprise, institution, office,
branch or unit or any person responsible for the management, supervision
and control of the workplace. The Act assigns certain duties to every
employer which include providing a safe working environment at the
workplace; displaying conspicuously the penal consequences of sexual
harassment and the order constituting the Internal Complaints Committee;
organising workshops and awareness programmes at regular intervals for
sensitising the employees with the provisions of the Act and orientation
programme for the members of the Committee; providing necessary facilities
and assistance to the Committee for dealing with the complaint and
conducting an inquiry; initiating action against the perpetrator; treating
sexual harassment as a misconduct under the service rules and initiating
action for such misconduct, etc.®

Duties and Powers of District Officer

The District Officer'® shall monitor the timely submission of reports
furnished by the Local Committee. He will take measures for engaging
non-governmental organisations for creation of awareness on sexual
harassment and the rights of women.

8 Chapter |, Section 2 (0)

9 Chapter VI

0 The District Magistrate or Additional District Magistrate or the Collector or Deputy Collector
as notified by the Government

" Chapter VII, Section 20
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Mechanism for Redressal of Complaints

Every employer of a workplace shall constitute an ‘Internal Complaints
Committee’ at all offices or administrative units. Members of the Committee
shall be a woman employed at a senior level as the Presiding Officer, not
less than two members committed to the cause of women or have had
experience in social work or have legal knowledge and one member from
amongst non-governmental organisations committed to the cause of women
or familiar with the issues relating to sexual harassment. At least, one-half
of the total members of the Committee must be women.?

A ‘Local Complaints Committee’ is required to be constituted in every
district by the District Officer to receive complaints of sexual harassment
from establishments where the Internal Complaints Committee has been
constituted due to having less than ten workers or if the complaint is
against the employer itself. The Committee shall consist of an eminent
woman in the field of social work and committed to the cause of women
as the Chairperson, one woman member working in block, taluk, tehsil,
ward or municipality in the district, two members of whom one shall be
from amongst the non-governmental organisations committed to the cause
of women or familiar with the issues relating to sexual harassment, with
at least one member having a background in law or legal knowledge and
at least one member shall be a woman belonging to the SCs/STs/OBCs/
minority community. The concerned officer dealing with the social welfare
or women or child development in the district shall be an ex officio
member. '3

Procedure for filing complaints and initiating inquiry

An aggrieved woman may make in writing a complaint of sexual
harassment at workplace to the Internal Committee or the Local Committee
if the Internal Committee has not be constituted, within a period of three
months from the date of incident. The Committee may, before initiating
an inquiry, take steps to settle the matter through conciliation at the
request of the aggrieved woman. The Committee shall have the powers of
a civil court for the purpose of gathering evidence and the inquiry shall
be completed within a period ninety (90) days.'

Penalties and Appeal

If the allegation is proved, the Committee shall recommend to the
employer or to the District Officer to take action for sexual harassment as
a misconduct as per service rules or where no such service rules have been

2 Chapter Il, Section 4
3 Chapter VI
4 Chapter IV
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made, as per the rules under the Act. In addition, it may recommend to
deduct from the salary or wages of the respondent such sum as considered
appropriate to be paid to the aggrieved woman. The compensation shall
be determined having regard to the mental trauma, pain, suffering and
emotional distress caused to her, the loss in the career opportunity, medical
expenses incurred for physical or psychiatric treatment, etc. If the allegation
is proved to be false or malicious, the Committee may recommend action
against the complainant. However, a mere inability to substantiate a
complaint or provide adequate proof need not attract action against the
complainant. Appeal against the recommendations of the Committee shall
lie with the court or tribunal and such appeal shall be preferred within a
period of ninety (90) days.'

Submission of Annual Reports, etc.

The Internal Committee or the Local Committee is required to prepare
and submit an annual report to the employer and the District Officer. The
employer has to include information on the number of cases filed, if any,
and their disposal in the Annual Report of his organisation. The District
Officer shall forward a brief report on the annual reports to the State
Government. The appropriate Government has to monitor the
implementation of the Act and maintain data on the number of cases filed
and disposed of in respect of all cases of sexual harassment at workplace.
It will take measures to organise awareness programmes and publicise the
provisions of the Act.

Penalty has also been prescribed for employers who fail to comply
with the provisions of the Act. Non-compliance shall be punishable with
fine upto rupees fifty thousand (50,000) and repeated violations may lead
to higher punishment and cancellation of his licence or registration required
for carrying on his business or activity.'®

Conclusion

The Protection of Women against Sexual Harassment at Workplace Bill,
2010 was introduced in the Lok Sabha on 7 December 2010 by the then
Minister of State of the Ministry of Women and Child Development,
Smt. Krishna Tirath. The Bill was passed without discussion by the
Lok Sabha on 3 September 2012 as the Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Bill, 2012. The total
time taken was 16 minutes. In the Rajya Sabha, the discussion on the Bill
took place on 26 February 2013. The total time taken for consideration
and passage of the Bill was 2 hours and 52 minutes. A total of 16 Members
including the Minister took part in the discussion on the Bill.

5 Chapter V, Sections 13, 14 and 18 (2)
16 Chapter VIII, Section 26
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ANNEXURE-I

THE PROTECTION OF WOMEN AGAINST SEXUAL
HaARASSMENT AT WORKPLACE BiL, 2010

(As INTRODUCED IN THE Lok SaBHA ON 7 Decemser 2010)







As INTRODUCED IN Lok SABHA

Bill No. 144 of 2010

THE PROTECTION OF WOMEN AGAINST SEXUAL HARASSMENT
AT WORKPLACE BILL, 2010

ARRANGEMENT OF CLAUSES

CHAPTER |
PRELIMINARY

CLAUSES

1. Short title, extent and commencement.

2. Definitions.

3. Prevention of sexual harassment.
CHAPTER I

CoNnsTITUTION OF INTERNAL ComPLAINTS COMMITTEE
4. Constitution of Internal Complaints Committee.
CHAPTER 11l

ConsTiTuTion OF LocaL CompLaINTS COMMITTEE

5. Notification of District Officer.
6. Constitution and Jurisdiction of Local Complaints Committee.

7. Composition, tenure and other terms and conditions of Local
Complaints Committee.

8. Grants and audit.
CHAPTER IV
CoMPLAINT
9. Complaint of sexual harassment.

10. Conciliation.
11. Inquiry into complaint.
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CHAPTER V

INQUIRY INTO COMPLAINT
CLAUSES

12. Action during pendency of inquiry.

13. Inquiry report.

14. Punishment for false or malicious complaint and false evidence.
15. Determination of compensation.

16. Prohibition of publication or making known contents of complaint
and inquiry proceedings.

17. Penalty for publication or making known contents of complaint and
inquiry proceedings.

18. Appeal.
CHAPTER VI

DuTies oF EmPLOYER
19. Duties of employer.

CHAPTER VII

DuTies aND Powers ofF DistricT OFFICER
20. Duties and powers of District Officer.

CHAPTER VIII

MISCELLANEOUS

21. Committee to submit annual report.
22. Employer to include information in annual report.

23. Appropriate Government to monitor implementation and maintain
data.

24. Power to call for information and inspection of records.
25. Penalty for non-compliance with provisions of Act.

26. Cognizance of offence by courts.

27. Act not in derogation of any other law.

28. Power of the appropriate Government to make rules.
29. Power to remove difficulties.



As INTRODUCED IN Lok SABHA

Bill No. 144 of 2010

THE PROTECTION OF WOMEN AGAINST SEXUAL HARASSMENT
AT WORKPLACE BILL, 2010

A
BILL

to provide protection against sexual harassment of
women at workplace and for the prevention
and redressal of complaints of sexual
harassment and for matters connected
therewith or incidental thereto.

WHERreas sexual harassment results in violation
of the fundamental rights of a woman to equality
under Articles 14 and 15 of the Constitution of
India and her right to life and to live with dignity
under Article 21 of the Constitution and right to
practice any profession or to carry on any
occupation, trade or business which includes a right
to a safe environment free from sexual harassment;

AND wHEREAS the protection against sexual
harassment and the right to work with dignity are
universally recognised human rights by international
conventions and instruments such as Convention on
the Elimination of all Forms of Discrimination against
Women, which has been ratified on the 25t June,
1993 by the Government of India;

AND WHEREAS it is expedient to make provisions
for giving effect to the said Convention for
protection of women against sexual harassment at
workplace;

Be it enacted by Parliament in the Sixty-first
Year of the Republic of India as follows:—
CHAPTER |
PRELIMINARY

1. (1) This Act may be called the Protection of Short title,

Women against Sexual Harassment at Workplace Act, Eg:ne;ter?_”d

2010. cement.
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(2) It extends to the whole of India.

(3) It shall come into force on such date as the
Central Government may, by notification in the
Official Gazette, appoint.

Definitions. 2. In this Act, unless the context otherwise
requires,—

(a) “aggrieved woman” in relation to a
workplace means a woman, of any age, who
alleges to have been subjected to any act of
sexual harassment by the respondent and
includes a woman whether employed or not;

(b) “appropriate Government” means—

(i) in relation to a workplace which is
established, owned, controlled or wholly or
substantially financed by funds provided
directly or indirectly—

(A) by the Central Government or
the Union territory administration, the
Central Government;

(B) by the State Government, the
State Government;

(ii) in relation to any workplace not
covered under sub-clause (i) and falling
within its territory, the State Government;

(c) “Chairperson” means the Chairperson
of the Local Complaints Committee nominated
under sub-section (1) of Section 7;

(d) “District Officer” means an officer
notified under Section 5;

(e) “employee” means a person employed
at a workplace for any work on regular,
temporary, ad hoc or daily wage basis, either
directly or through an agent, including a
contractor, with or without the knowledge of
the principal employer, whether for
remuneration or not, or working on a voluntary
basis or otherwise, whether the terms of
employment are express or implied and includes
a co-worker, a contract worker, probationer,
trainee, apprentice or called by any other such
name; but does not include domestic worker
working at home;
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(f) “employer” means—

(i) in relation to any department,
organisation, undertaking, establishment,
enterprise, institution, office, branch or unit
of the appropriate Government or a local
authority, the head of that department,
organisation, undertaking, establishment,
enterprise, institution, office, branch or unit
or such other officer as the appropriate
Government or the local authority, as the
case may be, may by an order specify in
this behalf;

(ii) in any workplace not covered under
sub-clause (i), any person responsible for
the management, supervision and control
of the workplace;

() “Internal Committee” means an Internal
Complaints Committee constituted under
Section 4;

(h) “Local Committee” means the Local
Complaints Committee constituted under
Section 6;

(i) “Member” means a Member of the
Internal Committee or the Local Committee, as
the case may be;

(j) “prescribed” means prescribed by rules
made under this Act;

(k) “Presiding Officer” means the Presiding
Officer of the Internal Complaints Committee
nominated under sub-section (2) of Section 4;

(1) “respondent” means a person against
whom the aggrieved woman has made a
complaint under Section 9;

(m) “sexual harassment” includes such
unwelcome sexually determined behaviour
(whether directly or by implication) as—

(i) physical contact and advances; or

(ii) a demand or request for sexual
favours; or
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(iii) sexually coloured remarks; or
(iv) showing pornography; or

(v) any other unwelcome physical,
verbal or non-verbal conduct of sexual
nature;

(n) “workplace” includes—

(i) any department, organisation,
undertaking, establishment, enterprise,
institution, office, branch or unit which is
established, owned, controlled or wholly or
substantially financed by funds provided
directly or indirectly by the appropriate
Government or the local authority or a
Government company or a corporation or a
co-operative society;

(ii) any private sector organisation or a
private venture, undertaking, enterprise,
institution, establishment, society, trust,
non-governmental organisation, unit or
service provider carrying on commercial,
professional, vocational, educational,
entertainmental, industrial, health services
or financial activities including production,
supply, sale, distribution or service;

(iii) hospitals or nursing homes;

(iv) any place visited either by air, land,
rail or sea by the employee arising out of,
or during and in the course of employment;

(o) “unorganised sector” in relation to a
workplace means an enterprise owned by
individuals or self employed workers and
engaged in the production or sale of goods or
providing service of any kind whatsoever, and
where the enterprise employs workers, the
number of such workers is less than ten.

P;eventi?n 3. No woman shall be subjected to sexual
OoT sexua . .
harassment. arassment at any workplace which may include,

but is not limited to—

(i) implied or overt promise of preferential
treatment in her employment; or
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(ii) implied or overt threat of detrimental
treatment in her employment; or

(iii) implied or overt threat about her
present or future employment status; or

(iv) conduct of any person which interferes
with her work or creates an intimidating or
offensive or hostile work environment for her;
or

(v) humiliating conduct constituting health
and safety problems for her.

CHAPTER 1
CoNsTITUTION OF INTERNAL ComPLAINTS COMMITTEE

4. (1) Every employer of a work place shall, by
an order in writing, constitute a Committee to be
known as the “Internal Complaints Committee”:

Provided that where the offices or
administrative units of the workplace are located
at different places or divisional or sub-divisional
level, the Internal Committee shall be constituted
at all administrative units or offices.

(2) The Internal Committee shall consist of the
following members to be nominated by the
employer, namely:—

(a) a Presiding Officer who shall be a woman
employed at a senior level at workplace from
amongst the employees:

Provided that in case a senior level woman
employee is not available, the Presiding Officer
shall be nominated from other offices or
administrative units of the workplace referred
to in sub-section (7):

Provided further that in case the other
offices or administrative units of the workplace
do not have a senior level woman employee,
the District Officer notified under Section 5
may nominate a member of the Local
Complaints Committee in that area to act as
the Presiding Officer;

Constitution
of Internal
Complaints
Committee.
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(b) not less than two Members from amongst
employees preferably committed to the cause
of women or who have had experience in social
work or have legal knowledge;

(c) one Member from amongst non-
governmental organisations or associations
committed to the cause of women:

Provided that at least one-half of the total
Members so nominated shall be women.

(3) The Presiding Officer and every Member of
the Internal Committee shall hold office for such
period, not exceeding three years, from the date
of their nomination as may be specified by the
employer.

(4) The Presiding Officer and Members of the
Committee shall be paid such fees or allowances
for holding the proceedings of the Internal
Committee by the employer as may be prescribed.

(5) Where the Presiding Officer or any Member
of the Internal Committee,—

(a) contravenes the provisions of Section
16; or

(b) is adjudged an insolvent; or

(c) engages during his term of office in any
paid employment outside the duties of his
office; or

(d) is unfit to continue in office by reason
of infirmity of mind or body; or

(e) is of unsound mind and stands so
declared by a competent court; or

(f) is convicted and sentenced to
imprisonment for an offence which in the
opinion of the Central Government involves
moral turpitude; or

(g) has so abused his position as to render
his continuance in office prejudicial to the
public interest,

such Presiding Officer or Member, as the case may
be, shall be removed from the Committee and the
vacancy so created or any casual vacancy shall be
filled by fresh nomination in accordance with the
provisions of this section.
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CHAPTER 1l
ConsTiTuTion OF LocaL CompLaINTS COMMITTEE

5. The appropriate Government may notify a Notification
District Magistrate or Additional District Magistrate gfff?c‘ztr.”“
or the Collector or Deputy Collector as a District
Officer for every District to exercise powers or
discharge functions under this Act.

6. (1) Every District Officer shall constitute Constitution
in the district concerned, a committee to be j‘ﬂﬂ.sdiction
known as the “Local Complaints Committee”. of Local

Complaints

(2) Where constitution of the Internal Committee.

Committee at a workplace is not feasible on
account of less than ten persons being employed
at such workplace or where the complaint is
against the employer himself, the District Officer
shall, constitute at every concerned block, taluka
or tehsil in rural or tribal area and ward or
municipality in urban area, additional Local
Committee also to be known as the “Local
Complaints Committee” for that area concerned.

(3) The jurisdiction of the Local Committee shall
extend to the area within the district, or block,
taluka or tehsil or ward or municipality level where
it is constituted.

7. (1) The Local Complaints Committee shall Composition,

consist of the following members to be nominated giﬂg;et:r”rgs
by the District Officer, namely:— and
conditions

(@) a Chairperson to be nominated from of Local
amongst the eminent women in the field of Complaints
. . Committee.
social work and committed to the cause of
women;

(b) one Member to be nominated from
amongst the women working in block, taluka or
tehsil or ward or municipality in the district;

(c) two Members, of whom at least one
shall be a woman, to be nominated from
amongst such non-governmental organisations
or associations committed to the cause of
women, which may be prescribed:



12 Compendium on The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013

Grants and
audit.

Provided that at least one of the nominees
should, preferably, have a background in law
or legal knowledge;

(d) the Protection Officer appointed under
sub-section (1) of Section 8 of the Protection
of Women from Domestic Violence Act, 2005 in
the District, in which block, taluka or tehsil in
rural or tribal area or ward or municipality in
urban area, the Local Committee is constituted:

Provided that at least one-half of the total
Members so nominated shall be women.

(2) The Chairperson and every Member of the
Local Committee shall hold office for such period,
not exceeding three years, from the date of their
appointment as may be prescribed.

(3) Where the Chairperson or any Member of
the Local Committee contravenes the provisions of
Section 16, such Chairperson or Member, as the
case may be, shall be removed from the Local
Committee and the vacancy so created or any casual
vacancy shall be filled by fresh nomination in
accordance with the provisions of this section.

(4) The Chairperson and Members of the Local
Committee shall be entitled to such fees or
allowances for holding the proceedings of the
Local Committee as may be prescribed.

8. (1) The Central Government may, after due
appropriation made by Parliament by law in this
behalf, make to the State Government grants of
such sums of money as the Central Government
may think fit, for being utilised for the payment of
fees or allowances referred to in sub-section (4)
of Section 7.

(2) The State Government may set up an agency
and transfer the grants made under sub-section (1)
to that agency.

(3) The agency shall pay to the District Officer,
such sums as may be required for the payment of
fees or allowances referred to in sub-section (4) of
Section 7.

43 of 2005.
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(4) The accounts of the agency referred to in
sub-section (2) shall be maintained and audited in
such manner as may, in consultation with the
Accountant General of the State, be prescribed and
the person holding the custody of the accounts of
the agency shall furnish, to the State Government,
before such date, as may be prescribed, its audited
copy of accounts together with auditors’ report
thereon.

CHAPTER IV
COMPLAINT

9. (1) Any aggrieved woman may make, in
writing, a complaint of sexual harassment at
workplace to the Internal Committee if so
constituted, or the Local Committee, in case it is
not so constituted:

Provided that where such complaint cannot be
made in writing, the Presiding Officer or any Member
of the Internal Committee or the Chairperson or
any Member of the Local Committee, as the case
may be, shall render all reasonable assistance to
the woman for making the complaint in writing.

(2) Where the aggrieved woman is unable to
make a complaint on account of her physical or
mental incapacity or death or otherwise, her legal
heir or such other person as may be prescribed
may make a complaint under this section.

10. (7) The Internal Committee or, as the case
may be, the Local Committee, may, before initiating
as inquiry under Section 11 and at the request of
the aggrieved woman take steps to settle the matter
between her and the respondent through
conciliation.

(2) Where a settlement has been arrived at
under sub-section (1), the Internal Committee or
the Local Committee, as the case may be, shall
record the settlement so arrived and forward the
same to the employer or the District Officer to
take action as specified in the recommendation.

Complaint
of sexual
harassment.

Conciliation.
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Inquiry into
complaint.

(3) The Internal Committee or the Local
Committee, as the case may be, shall provide the
copies of the settlement as recorded under sub-
section (2) to the aggrieved woman and the
respondent.

(4) Where a settlement is arrived at under sub-
section (1), no further inquiry shall be conducted
by the Internal Committee or the Local Committee,
as the case may be.

11. (1) Subject to the provisions of Section 10
and Section 16, the Internal Committee or the Local
Committee, as the case may be, shall proceed to
make an inquiry into the complaint in such manner
as may be prescribed:

Provided that where the aggrieved woman
informs the Internal Committee or the Local
Committee, as the case may be, that any term or
condition of the settlement arrived at under sub-
section (2) of Section 10 has not been complied
with by the respondent, the Internal Committee or
the Local Committee shall proceed to make an
inquiry into the complaint.

(2) For the purpose of making an inquiry under
sub-section (1), the Internal Committee or the Local
Committee, as the case may be, shall have the
same powers as are vested in a civil court under
the Code of Civil Procedure, 1908 when trying a
suit in respect of the following matters, namely:—

(a) summoning and enforcing the attendance
of any person and examining him on oath;

(b) requiring the discovery and production
of documents; and

(c) any other matter which may be
prescribed.

(3) The inquiry under sub-section (7) shall be
completed within a period of ninety days.

5 of 1908.
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CHAPTER V
INQUIRY INTO COMPLAINT

12. (1) During the pendency of an inquiry, on
a written request made by the aggrieved woman,
the Internal Committee or the Local Committee, as
the case may be, may recommend to the employer
to—

(a) transfer the aggrieved woman or the
respondent to any other workplace; or

(b) grant leave to the aggrieved woman; or

(c) grant such other relief to the aggrieved
woman as may be prescribed.

(2) The leave granted to the aggrieved woman
under this section shall be in addition to the leave
she would be entitled to otherwise if the case is
proved.

(3) On the recommendation of the Internal
Committee or the Local Committee, as the case
may be, under sub-section (1), the employer shall
implement the recommendations made under sub-
section (7) and send the report of such
implementation to the Internal Committee or the
Local Committee, as the case may be.

13. (1) On the completion of an inquiry under
this Act, the Internal Committee or the Local
Committee, as the case may be, shall provide a
report of its findings to the employer, or as the
case may be, the District Officer and such report
be made available to the concerned parties.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the
respondent has not been proved, it shall recommend
to the employer and the District Officer that no
action is required to be taken in the matter.

(3) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the

Action
during
pendency of
inquiry.

Inquiry
report.
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respondent has been proved, it shall recommend
to the employer or the District Officer, as the case
may be—

(i) to take action for sexual harassment as
a misconduct in accordance with the provisions
of the service rules applicable to the respondent
or where no such service rules have been made,
in such manner as may be prescribed;

(ii) to deduct, notwithstanding anything in
the service rules applicable to the respondent,
from the salary or wages of the respondent
such sum of compensation to be paid to the
aggrieved woman or to her legal heirs, as it
may determine, in accordance with the
provisions of Section 15:

Provided that in case the employer is unable
to make such deduction from the salary of the
respondent due to his being absent from duty
or cessation of employment it may direct to
the respondent to pay such compensation to
the aggrieved woman.

(4) The employer or the District Officer shall
act upon the recommendation within sixty days of
its receipt by him.

Punishment 14. (1) Where the Internal Committee or the

g’;“fél;js” Local Committee, as the case may be, arrives at a

complaint ~ conclusion that the allegation against the

and false respondent is false or malicious or the aggrieved

evidence.  \woman or any other person making the complaint
has produced any forged or misleading document,
it may recommend to the employer or the District
Officer, as the case may be, to take action against
the woman or the person who has made the
complaint under sub-section (7) or sub-section (2)
of Section 9, as the case may be, in accordance
with the provisions of the service rules applicable
to her or him or where no such service rules exist,
in such manner as may be prescribed:

Provided that a mere inability to substantiate
a complaint or provide adequate proof need not
attract action against the complainant under this
section:
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22 of 2005.

Provided further that the malicious intent or
falsehood on part of the complainant shall be
established after an inquiry in accordance with the
procedure prescribed, before any action is
recommended.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at a
conclusion that during the inquiry any witness has
given false evidence or produced any forged or
misleading document, it may recommend to the
employer of the witness or the District Officer, as
the case may be to take action in accordance with
the provisions of the service rules applicable to the
said witness or where no such service rules exist,
in such manner as may be prescribed.

15. For the purpose of determining the
compensation to be paid to the aggrieved woman
under Clause (ii) of sub-section (3) of Section 13,
the Internal Committee or the Local Committee, as
the case may be, shall have regard to—

(a) the mental trauma, pain, suffering and
emotional distress caused to the aggrieved
woman;

(b) the loss in the career opportunity due
to the incident of sexual harassment;

(c) medical expenses incurred by the victim
for physical or psychiatric treatment;

(d) the income and financial status of the
respondent;

(e) feasibility of such payment in lump sum
or in instalments.

16. Notwithstanding anything contained in the
Right to Information Act, 2005, the contents of the
complaint made under Section 9, the identity and
addresses of the aggrieved woman, respondent and
witnesses, any information relating to conciliation
and inquiry proceedings, recommendations of the
Internal Committee or the Local Committee, as the
case may be, and the action taken by the employer

Determination
of
compensation.

Prohibition
of
publication
or making
known
contents of
complaint
and inquiry
proceedings.
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or the District Officer under the provisions of this
Act shall not be published, communicated or made
known to the public, press and media in any
manner:

Provided that information may be disseminated
regarding the justice secured to any victim of sexual
harassment under this Act without disclosing the
name, address, identity or any other particulars
calculated to lead to the identification of the
aggrieved woman and witnesses.

Penalty for 17. Where any person entrusted with the duty
g‘:bnlq‘gﬁit?” to handle or deal with the complaint, inquiry or
Known ¢ any recommendations or action to be taken under

contents of the provisions of this Act, contravenes the provisions
complaint  of Section 16, he shall be liable for penalty in
and inquiry - 5ccordance with the provisions of the service rules
proceedings. . X
applicable to the said person or where no such
service rules exist, in such manner as may be
prescribed.

Appeal. 18. (1) Any person aggrieved from the
recommendations made under sub-section (2) of
Section 13 or under Clause (i) or Clause (ii) of
sub-section (3) of Section 13 or sub-section (7) or
sub-section (2) of Section 14 or Section 17 or non-
implementation of such recommendations may
prefer an appeal to the court or tribunal in
accordance with the provisions of the service rules
applicable to the said person or where no such
service rules exist then, without prejudice to
provisions contained in any other law for the time
being in force, the person aggrieved may prefer an
appeal in such manner as may be prescribed.

(2) The appeal under sub-section (7) shall be
preferred within a period of thirty days of the

recommendations.
CHAPTER VI
DuTies oF EMPLOYER
Duties of 19. Every employer shall—
employer.

(a) provide a safe working environment at
the workplace which shall include safety from
the persons coming into contact at the
workplace;
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45 of 1860.

(b) display at any conspicuous place in the
workplace, the order constituting, the Internal
Committee under sub-section (7) of Section 4;

(c) undertake workshops and training
programmes at regular intervals for sensitising
the employees regarding the provisions of this
Act;

(d) provide necessary facilities to the
Internal Committee or the Local Committee, as
the case may be, for dealing with the complaint
and conducting an inquiry;

(e) assist in securing the attendance of
respondent and witnesses before the Internal
Committee or the Local Committee, as the case
may be;

(f) make available such information to the
Internal Committee or the Local Committee, as
the case may be, as it may require having regard
to the complaint made under sub-section (1)
of Section 9;

(g) provide assistance to the woman if she
so chooses to file a complaint in relation to the
offence under the Indian Penal Code or any
other law for the time being in force;

(h) initiate action, under the Indian Penal
Code or any other law for the time being in
force, against the perpetrator after the
conclusion of the inquiry, or without waiting
for the inquiry, where the perpetrator is not an
employee in the workplace at which the incident
of sexual harassment took place.

CHAPTER VII
DuTties aND Powers ofF DistricT OFFICER
20. The District Officer shall,—

(a) monitor the timely submission of reports
furnished by the Internal Committee or the
Local Committee;

(b) take such measures as may be necessary
for engaging non-governmental organisations for
creation of awareness on sexual harassment and
the rights of the women.

Duties and
powers of
District
Officer.
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CHAPTER VI
MISCELLANEOUS
Committee 21. (1) The Internal Committee or the Local
;%nsl'j:lm't Committee, as the case may be, shall in each
report. calendar year prepare, in such form and at such
time as may be prescribed, an annual report and
submit the same to the employer and the District
Officer.

(2) The District Officer shall forward a brief
report on the annual reports received under
sub-section (1) to the State Government.

_Em{Jlgyer to 22. The employer shall include in its report
information the number of cases filed, if any, and their disposal

in annual under this Act in the annual report of his

report. organisation or where no such report is required to
be prepared, intimate such number of cases, if
any, to the District Officer.

Appropriate 23. The appropriate Government shall monitor
Government the implementation of this Act and maintain data

itr%pnf:r;:,?_r on the number of cases filed and disposed of in
tation and  respect of all cases of sexual harassment at
maintain workplace.

data.

Power to 24. (1) The appropriate Government, on being
icr?flér;i’;tion satisfied that it is necessary in the public interest
and or in the interest of women employees at a
inspection  workplace to do so, by order in writing,—

of records.

(a) call upon any employer or District Officer
to furnish in writing such information relating
to sexual harassment as it may require;

(b) authorise any officer to make inspection
of the records and workplace in relation to
sexual harassment, who shall submit a report
of such inspection to it within such period as
may be specified in the order.

(2) Every employer and District Officer shall
produce on demand before the officer making the
inspection all information, records and other
documents in his custody having a bearing on the
subject matter of such inspection.
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25. (1) Where the employer fails to—

(a) constitute an Internal Committee under
sub-section (1) of Section 4;

(b) take action under Sections 13, 14 and
22; and

(c) contravenes or attempts to contravene
or abets contravention of other provisions of
this Act or any rules made thereunder,

he shall be punishable with fine which may extend
to fifty thousand rupees.

(2) If any employer, after having been previously
convicted of an offence punishable under this Act
subsequently commits and is convicted of the same
offence, he shall be liable to—

(i) twice the punishment, which might have
been imposed on a first conviction, subject to
the punishment being maximum provided for
the same offence:

Provided that in case a higher punishment
is prescribed under any other law for the time
being in force, for the offence for which the
accused is being prosecuted, the court shall
take due cognizance of the same while awarding
the punishment.

(i) cancellation, of his licence or
withdrawal, or non-renewal, or approval, or
cancellation of the registration, as the case
may be, by the Government or local authority
required for carrying on his business or activity.

26. (1) No court shall take cognizance of any
offence punishable under this Act or any rules made
thereunder, save on a complaint made by the
aggrieved woman or any person authorised by the
Internal Committee or Local Committee in this
behalf.

(2) No court inferior to that of a Metropolitan
Magistrate or a Judicial Magistrate of the first class
shall try any offence punishable under this Act.

(3) Every offence under this Act shall be
non-cognizable.

Penalty for
non-
compliance
with
provisions
of Act.

Cognizance
of offence
by courts.
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QCt not in 27. The provisions of this Act shall be in addition
o ae®"  to and not in derogation of the provisions of any
other law.  other law for the time being in force.

Pr?wer of 28. (1) The Central Government may, by
the

) notification in the Official Gazette, make rules for
appropriate R . . .
Government Carrying out the provisions of this Act.

to make . . o
rules. (2) In particular and without prejudice to the

generality of the foregoing power, such rules may
provide for all or any of the following matters,
namely:—

(a) the fees or allowances to be paid to the
Presiding Officer and Members under sub-section
(4) of Section 4;

(b) the fees or allowances to be paid to the
Chairperson, and Members under sub-section (4)
of Section 7;

(c) the person who may make complaint
under sub-section (2) of Section 9;

(d) the manner of inquiry under sub-section (1)
of Section 11;

(e) the powers for making an inquiry under
Clause (c) of sub-section (2) of Section 11;

(f) the relief to be recommended under
Clause (c) of sub-section (7) of Section 12;

(¢) the manner of action to be taken under
Clause (i) of sub-section (3) of Section 13;

(h) the manner of action to be taken under
sub-sections (1) and (2) of Section 14;

(i) the manner of action to be taken under
Section 17;

(j) the manner of appeal under sub-section
(1) of Section 18; and

(k) the form and time for preparation of
annual report by Internal Committee and the
Local Committee under sub-section (1) of
Section 21.

(3) Every rule made by the Central Government
under this Act shall be laid as soon as may be after
it is made, before each House of Parliament, while
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it is in session, for a total period of thirty days
which may be comprised in one session or in two
or more successive sessions, and if, before the
expiry of the session immediately following the
session or the successive sessions aforesaid, both
Houses agree in making any modification in the
rule or both Houses agree that the rule should not
be made, the rule shall thereafter have effect only
in such modified form or be of no effect, as the
case may be; so, however, that any such
modification or annulment shall be without
prejudice to the validity of anything previously done
under that rule.

(4) Any rule made under sub-section (4) of
Section 8 by the State Government shall be laid, as
soon as may be after it is made, before each House
of the State Legislature where it consists of two
Houses, or where such Legislature consists of one
House, before that House.

29. (1) If any difficulty arises in giving effect
to the provisions of this Act, the Central Government
may, by order published in the Official Gazette,
make such provisions, not inconsistent with the
provisions of this Act, as may appear to it to be
necessary for removing the difficulty:

Provided that no such order shall be made under
this section after the expiry of a period of two
years from the commencement of this Act.

(2) Every order made under this section shall
be laid, as soon as may be after it is made, before
each House of Parliament.

Power to
remove
difficulties.
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STATEMENT OF OBJECTS AND REASONS

Sexual harassment at a workplace is considered violation of women’s
right to equality, life and liberty. It creates an insecure and hostile work
environment, which discourages women’s participation in work, thereby
adversely affecting their social and economic empowerment and the goal
of inclusive growth.

2. The Constitution of India embodies the concept of equality under
Articles 14 and 15 and prohibits discrimination on grounds of religion,
race, caste, sex or place of birth or any of them. Article 19(1)(g) gives the
fundamental right to all citizens to practice any profession, or to carry on
any occupation, trade or business. This right pre-supposes the availability
of an enabling environment for women, which is equitous, safe and secure
in every aspect. Article 21, which relates to the right to life and personal
liberty, includes the right to live with dignity, and in the case of women,
it means that they must be treated with due respect, decency and dignity
at the workplace.

3. Article 11 of the Convention on Elimination of All Forms of
Discrimination (CEDAW), to which India is a party, requires State parties to
take all appropriate measures to eliminate discrimination against women
in the field of employment. In its General Recommendation No. 19 (1992),
the United Nations Committee on CEDAW further clarified that equality in
employment can be seriously impaired when women are subjected to
gender-specific violence, such as sexual harassment at the workplace.
India’s commitment to protection and promotion of women’s constitutional
rights as well as respect for its obligations under various international
treaties is unequivocal.

4. With more and more women joining the workforce, both in organised
and unorganised sectors, ensuring an enabling working environment for
women through legislation is felt imperative by the Government. The
proposed legislation contains provisions to protect every woman from any
act of sexual harassment irrespective of whether such woman is employed
or not.

5. The Supreme Court of India in the case of Vishaka & Ors. Vs. State
of Rajasthan & Ors. [1997 (7) SCC 323], also reaffirmed that sexual
harassment at workplace is a form of discrimination against women and
recognised that it violates the Constitutional right to equality and provided
guidelines to address this issue pending the enactment of a suitable
legislation.
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6. It is, thus, proposed to enact a comprehensive legislation to provide
for safe, secure and enabling environment to every woman, irrespective
of her age or employment status (other than domestic worker working at
home), free from all forms of sexual harassment by fixing the responsibility
on the employer as well as the District Magistrate or Additional District
Magistrate or the Collector or Deputy Collector of every District in the
State as a District Officer and laying down a statutory redressal mechanism.

7. The notes on clauses explain in detail the various provisions contained
in the Bill.

8. The Bill seeks to achieve the above objectives.

New DELHI KRISHNA TIRATH
The 18th November, 2010
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PRESIDENT’S RECOMMENDATION UNDER ARTICLE 117 OF
THE CONSTITUTION OF INDIA

[Copy of letter dated 24 November, 2010 from Smt. Krishna Tirath,
Minister of State for Women and Child Development to the
Secretary-General, Lok Sabha]

The President, having been informed of the subject matter of the
Protection of Women against Sexual Harassment at Workplace Bill, 2010,
recommends the introduction and consideration of the Bill in Lok Sabha
under Article 117(1) and (3) of the Constitution.
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Notes on Clauses

Clause 2—This clause provides for definitions. It defines the various
expressions used in the proposed legislation which, inter alia, include the
expressions “aggrieved woman”, “appropriate Government”, “Chairperson”,
“District Officer”, “employee”, “employer”, “Internal Committee”, “Local
Committee”, “respondent”, “sexual harassment”, “workplace” and
“unorganised sector.”

Clause 3—This clause makes provision for prevention of sexual
harassment. It provides that no woman shall be subjected to sexual
harassment at any workplace. The harassment may include, but is not
limited to—(i) implied or overt promise of preferential treatment in her
employment; or (ii) implied or overt threat of detrimental treatment in
her employment; or (iii) implied or overt threat about her present or
future employment status; (iv) conduct of any person which interferes
with her work or creates an intimidating or offensive or hostile work
environment for her; or (v) humiliating conduct constituting health and
safety problems for her.

Clause 4—This clause provides for the constitution of Internal Complaints
Committee. It provides that every employer of a workplace shall constitute,
by an order in writing, a Committee to be known as the “Internal Complaints
Committee”. It further provides that where the offices or administrative
units of the workplace are located at different places or divisional or sub-
divisional level, the Internal Committee shall be constituted at all
administrative units or offices.

It also provides that employer shall nominate members of the Internal
Committee which shall consist of—(a) a Presiding Officer who shall be
woman employed at a senior level at workplace from amongst the
employees; (b) not less than two Members from amongst employees
preferably committed to the cause of women or who have had experience
in social work or have legal knowledge; and (c) one Member from amongst
non-governmental organisations or associations committed to the cause of
women. Out of these members at least one-half shall be women.

It also provides that the term of the Presiding Officer and every Member
of the Internal Committee shall be specified by the employer which shall
not exceed three years from the date of their nomination and their fees
or allowances for holding the proceedings of the Internal Committee, as
may be prescribed by rules made in the behalf, shall be paid by the
employer.
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It also provides that in case a senior level woman employee is not
available at a work place, the Presiding Officer shall be nominated from
other offices or administrative units of the workplace. It further provides
that in case the other offices or administrative units of the workplace do
not have a senior level woman employee, the District Officer may nominate
a Member of the Local Complaints Committee in that area to act as the
Presiding Officer.

It also provides that the Presiding Officer or any Member of the Internal
Committee shall be removed from the Committee, if he—(a) contravenes
the provisions of Section 16 relating to prohibition of publication or making
known contents of complaint and enquiry proceedings; or (b) is adjudged
an insolvent; or (c) engages during his term of office in any paid employment
outside the duties of his office; or (d) is unfit to continue in office by
reason of infirmity of mind or body; or (e) is of unsound mind and stands
so declared by a competent court; or (f) is convicted and sentenced to
imprisonment for an offence which in the opinion of the Central Government
involves moral turpitude; or (g) has so abused his position as to render his
continuance in office prejudicial to the public interest, and the vacancy
so created or any casual vacancy shall be filled by fresh nomination in
accordance with the provisions of this clause.

Clause 5— This clause provides for notification of the District Officer.
It provides that the appropriate Government may notify a District Magistrate
or Additional District Magistrate or the Collector or Deputy Collector as a
District Officer for every District to exercise powers or discharge functions
under the proposed legislation.

Clause 6— This clause provides for constitution and jurisdiction of the
Local Complaints Committee. It provides that every District Officer shall
constitute in the district concerned, a committee to be known as the
“Local Complaints Committee”.

It further provides that where constitution of the Internal Committee
at a workplace is not feasible on account of less than ten persons being
employed at such work place or where the complaint is against the employer
himself, the District Officer shall, constitute at every concerned block,
taluka or tehsil in rural or tribal area and ward or municipality in urban
area, additional Local Committee which shall also be known as the “Local
Complaints Committee” for that area concerned.

It also provides that the jurisdiction of the Local Committee shall
extend to the area within the district, or block, taluka or tehsil or ward
or municipality level where it is constituted.
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Clause 7—This clause provides for composition, tenure and other terms
and conditions of Local Complaints Committee. It provides that the members
of Local Committee shall be nominated by the District Officer which shall
consist of —(a) a Chairperson to be nominated from amongst the eminent
women in the field of social work and committed to the cause of women;
(b) one Member to be nominated from amongst the women working in
block, taluka or tehsil or ward or municipality in the district; (c) two
Members, of whom at least one shall be a woman, to be nominated from
amongst such non-governmental organisations or associations committed
to the cause of women, which may be prescribed provided that one of the
nominees should, preferably, have background in law or legal knowledge;
and (d) the Protection Officer appointed under sub-section (1) of
Section 8 of the Protection of Women from Domestic Violence Act, 2005
in the District, in which block, taluka or tehsil in rural or tribal area or
ward or municipality in urban area, the Local Committee is constituted.
At least one-half of the total Members so nominated shall be women.

It further provides that the Chairperson and every Member of the Local
Committee shall hold office for such period as may be specified by rules
which shall not exceed three years from the date of their appointment.

It also provides that the Chairperson or any Member of the Local
Committee shall be removed from the Local Committee if he contravenes
the provisions of Clause 16 relating to prohibition of publication or making
known contents of complaint and inquiry proceedings and the vacancy so
created or any casual vacancy shall be filled by fresh nomination in
accordance with the provisions of this clause. The Chairperson and Members
of the Local Committee shall be entitled to such fees or allowances for
holding the proceeding of the Local Committee as may be prescribed by
rules.

Clause 8—This clause provides for grants and audit. It provides that
the Central Government may, after due appropriation made by Parliament
by law in this behalf, make to the State Government grants of such sums
of money as the Central Government may think fit, for being utilised for
the payment of fees or allowances of the Chairperson and Members of the
Local Committee.

It also empowers the State Government to set up an agency and
transfer the grants made under sub-clause (1) to that agency and the
agency shall pay to the District Officer, such sums as may be required for
the payment of fees or allowances of the Chairperson and Members of the
Local Committee.

It also provides that the accounts of the agency shall be maintained
and audited in such manner as may be prescribed by rules in consultation
with the Accountant General of the State and the person holding the
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custody of the accounts of the agency shall furnish its audited copy of
accounts together with auditors report thereon to the State Government
before such date as may be specified by rules.

Clause 9— This clause provides for making of complaint of sexual
harassment. It provides that any aggrieved woman may, at her option,
make in writing a complaint of sexual harassment at workplace to the
Internal Committee if so constituted, or the Local Committee if an Internal
Committee is not constituted or if the complaint is against the employer
himself.

It further provides that in a case where such complaint cannot be
made in writing, the Presiding Officer or any Member of the Internal
Committee or the Chairperson or any Member of the Local Committee, as
the case may be, shall provide all reasonable assistance to the woman for
making the complaint in writing.

It also provides that in a case where the aggrieved woman is unable
to make a complaint on account of her physical or mental incapacity or
death or otherwise, her legal heir or such other person as may be prescribed
may make a complaint under this clause.

Clause 10— This clause makes provision for conciliation. It provides
that before initiating inquiry under Clause 11 and at the request of the
aggrieved woman, the Internal Committee and the Local Committee may
take steps to settle the matter between her and the respondent through
conciliation and where a settlement has been arrived, the Internal
Committee or the Local Committee shall record the settlement so arrived
and forward the same to the employer or the District Officer to take
action as specified in the recommendation.

It further provides that the Internal Committee or the Local Committee
shall provide the copies of the recorded settlement to the aggrieved woman
and the respondent and no further inquiry shall be conducted by the
Internal Committee or the Local Committee.

Clause 11— This clause makes provision for inquiry into complaint. It
provides that subject to the provisions of Clause 10 and Clause 16, the
Internal Committee or the Local Committee shall proceed to make inquiry
into the complaint in such manner as may be prescribed by rules.

It further provides that if the aggrieved woman informs that any term
or condition of the settlement arrived at under sub-clause (2) of Clause 10
has not been complied with by the respondent, then the Internal Committee
or the Local Committee shall proceed to make an inquiry into the complaint.
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It also provides that for the purpose of making inquiry, the Internal
Committee or the Local Committee shall have the same powers as are
vested in a civil court under the Code of Civil Procedure, 1908 when trying
a suit in respect of the matters relating to— (a) summoning and enforcing
the attendance of any person and examining him on oath; (b) requiring the
discovery and production of documents; and (c) any other matter which
may be prescribed by rules. The inquiry under this clause shall be completed
within a period of ninety days.

Clause 12— This clause provides for action during pendency of inquiry.
It provides that during the pendency of inquiry, on a written request made
by the aggrieved woman, the Internal Committee or the Local Committee
may recommend to the employer to— (a) transfer the aggrieved woman or
the respondent to any other workplace; or (b) grant leave to the aggrieved
woman; or (c) grant such other relief to the aggrieved woman as may be
prescribed by rules.

It further makes it clear that the leave granted to the aggrieved
woman under this clause shall be in addition to the leave she would be
entitled to otherwise if the case is proved.

It also casts a duty on employer to implement the recommendations
of the Internal Committee or the Local Committee and send the report of
such implementation to the Internal Committee or the Local Committee.

Clause 13— This clause provides for inquiry report. It provides that on
the completion of an inquiry under the proposed legislation, the Internal
Committee or the Local Committee shall provide a report of its findings
to the employer or to the District Officer, as the case may be, and such
report shall be made available to the concerned parties.

It further provides that in case the Internal Committee or the Local
Committee arrives at the conclusion that the allegation against the
respondent has not been proved, it shall recommend to the employer or
to the District Officer, as the case may be, that no action is required to
be taken in the matter.

It also provides that in case it arrives at the conclusion that the
allegation against the respondent has been proved, then, it shall recommend
to the employer or the District Officer—(i) to take action for sexual
harassment as a misconduct in accordance with the provisions of the
service rules applicable to the respondent or where no such service rules
have been made, in such manner as may be prescribed by rules; and
(ii) notwithstanding any thing contained in the service rules applicable to
the respondent, to deduct from the salary or wages of the respondent such
sum of compensation to be paid to the aggrieved woman or to her legal
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heirs, as it may determine, in accordance with the provisions of Clause 15
and in case the employer is unable to make such deduction from the salary
of the respondent due to his being absent from duty or cessation of
employment it may direct to the respondent to pay such compensation to
the aggrieved woman.

It also provides that the employer and the District Officer shall act
upon the recommendation within sixty days of its receipt by him.

Clause 14—This clause provides for punishment for false or malicious
complaint and false evidence. It provides that where the Internal Committee
or the Local Committee arrives at a conclusion that the allegation against
the respondent is false or malicious or the aggrieved woman or any other
person making the complaint has produced any forged or misleading
document, then, it may recommend to the employer or the District Officer
to take action against the woman or the person who has made the complaint
in accordance with the provisions of the service rules applicable to her or
him or where no such service rules exist, in such manner as may be
prescribed by rules.

It further provides that a mere inability to substantiate a complaint or
provide adequate proof need not attract action against the complainant
under this clause and the malicious intent or falsehood on part of the
complainant shall be established after an inquiry in accordance with the
procedure prescribed by rules before any action is recommended.

It also provides that where the Internal Committee or the Local
Committee arrives at a conclusion that during the inquiry any witness has
given false evidence or produced any forged or misleading document,
then, it may recommend to the employer of the witness or the District
Officer to take action in accordance with the provisions of the service
rules applicable to the said witness or where no such service rules exist,
in such manner as may be prescribed by rules.

Clause 15— This clause provides for determination of compensation. It
provides that for the purpose of determining the compensation to be paid
to the aggrieved woman, the Internal Committee or the Local Committee
shall have regard to— (a) the mental trauma, pain, suffering and emotional
distress caused to the aggrieved woman; (b) the loss in the career
opportunity due to the incident of sexual harassment; (c) medical expenses
incurred by the victim for physical or psychiatric treatment;
(d) the income and financial status of the respondent; and (e) feasibility
of such payment in lump sum or in instalments.

Clause 16—This clause provides for prohibition of publication or making
known contents of complaint and inquiry proceedings. It provides that
notwithstanding anything contained in the Right to Information Act, 2005,
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the contents of the complaint made under Clause 9, the identity and
addresses of the aggrieved woman, respondent and witnesses, any
information relating to conciliation and enquiry proceedings,
recommendations of the Internal Committee or the Local Committee, and
the action taken by the employer or the District Officer under the provisions
of the proposed legislation shall not be published, communicated or made
known to the public, press and media in any manner.

It further provides that information may be disseminated regarding the
justice secured to any victim of sexual harassment under the proposed
legislation without disclosing the name, address, identity or any other
particulars calculated to lead to the identification of the aggrieved woman
and witnesses.

Clause 17— This clause provides for penalty for publication or making
known contents of complaint and inquiry proceedings. It provides that
where any person entrusted with the duty to handle or deal with the
complaint, enquiry or any recommendations or action to be taken under
the provisions of the proposed legislation contravenes the provisions of
Clause 16 relating to prohibition of publication or making known contents
of complaint and Inquiry proceedings, he shall be liable for penalty in
accordance with the provisions of the service rules applicable to the said
person or where no such service rules exist, in such manner as may be
prescribed by rules.

Clause 18—This clause provides for appeal. It provides that any person
aggrieved by the recommendations made by the Internal Committee or the
Local Committee or non-implementation of such recommendations or by
imposition of penalty under Clause 17 may prefer an appeal to the court
or tribunal in accordance with the provisions of the service rules applicable
to the said person or where no such service rules exist then, without
prejudice to provisions contained in any other law for the time being in
force, the person aggrieved may prefer an appeal in such manner as may
be prescribed by rules.

It further provides that the appeal under this clause shall be preferred
within thirty days of the recommendations.

Clause 19—This clause lays down duties of employer. It provides that
every employer shall—(a) provide a safe working environment at the
workplace which shall include safety from the persons coming into contact
at the workplace; (b) display the order constituting the Internal Committee
at any conspicuous place in the workplace; (c) undertake workshops and
training programmes at regular intervals for sensitising the employees
regarding the provisions of the proposed legislation; (d) provide necessary
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facilities to the Internal Committee or the Local Committee, as the case
may be, for dealing with the complaint and conducting enquiry; (e) assist
in securing the attendance of respondent and witnesses before the Internal
Committee or the Local Committee, as the case may be; (f) make available
such information to the Internal Committee or the Local Committee as it
may require having regard to the complaint; (g) provide assistance to the
woman if she so chooses to file a complaint in relation to the offence
under the Indian Penal Code or any other law for the time being in force;
and (h) initiate action, under the Indian Penal Code or any other law for
the time being in force, against the perpetrator after the conclusion of
the enquiry, or without waiting for the enquiry, where the perpetrator is
not an employee in the workplace at which the incident of sexual harassment
took place.

Clause 20—This clause lays down duties and powers of District Officer.
It provides that the District Officer shall monitor the timely submission of
reports furnished by the Internal Committee or the Local Committee; and
take such measures as may be necessary for engaging non-governmental
organisations for creation of awareness on sexual harassment and the
rights of the women.

Clause 21—This clause provides submission of annual report by
Committee. It provides that the Internal Committee and the Local
Committee shall in each calendar year prepare an annual report in such
form and at such time as may be prescribed by rules and submit the same
to the employer and the District Officer.

It further provides that the District Officer shall forward a brief report
on the annual reports received under this clause to the State Government.

Clause 22—This clause lays down information which the employer shall
include in annual report. It provides that the employer shall include in its
report the number of cases filed, if any, and their disposal under the
proposed legislation in the annual report of his organisation or where no
such report is required to be prepared, intimate such number of cases, if
any, to the District Officer.

Clause 23—This clause provides for monitoring implementation and
maintenance of data by the appropriate Government. It provides that the
appropriate Government shall monitor the implementation of the proposed
legislation and maintain data on the number of cases filed and disposed
of in respect of all cases of sexual harassment at workplace.

Clause 24—This clause empowers appropriate Government to call for
information and inspection of records. It provides that the appropriate
Government, on being satisfied that it is necessary in the public interest
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or in the interest of women employees at a workplace to do so, by order
in writing call upon any employer or District Officer to furnish in writing
such information relating to sexual harassment as it may require; and
authorise any officer to make inspection of the records and workplace in
relation to sexual harassment, who shall submit a report of such inspection
to it within such period as may be specified in the order.

It further provides that every employer and District Officer shall produce
on demand before the officer making the inspection all information, records
and other documents in his custody having a bearing on the subject matter
of such inspection.

Clause 25—This clause provides for penalty for non-compliance with
provisions of the proposed legislation. It provides that where the employer
fails to—(a) constitute a Internal Committee; (b) take action under Clauses
13, 14 and 22; and (c) contravenes or attempts to contravene or abets
contravention of other provisions of the proposed legislation or any rules
made thereunder, then, he shall be punishable with fine which may extend
to fifty thousand rupees.

It further provides that if any employer, after having been previously
convicted of an offence punishable under the proposed legislation
subsequently commits and is convicted of the same offence, then, he shall
be liable to—(i) twice the punishment, which might have been imposed on
a first conviction, subject to the punishment being maximum provided for
the same offence. However, in case a higher punishment is prescribed
under any other law for the time being in force, for the offence for which
the accused is being prosecuted, the court shall take due cognizance of
the same while awarding the punishment; and (ii) cancellation, of his
licence or withdrawal, or non-renewal, or approval, or cancellation of the
registration, as the case may be, by the Government or local authority,
required for carrying on his business or activity.

Clause 26— This clause provides for cognizance of offence by courts.
It provides that no court shall take cognizance of any offence punishable
under the proposed legislation or any rules made thereunder, save on a
complaint made by the aggrieved women or any person authorised by the
Internal Committee or Local Committee in this behalf.

It further provides that no court inferior to that of a Metropolitan
Magistrate or a Judicial Magistrate of the first class shall try any offence
punishable under the proposed legislation and every offence under the
proposed legislation shall be non-cognizable.

Clause 27—This clause provides that the provisions of the proposed
legislation shall be in addition to and not in derogation of the provisions
of any other law for the time being in force.
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Clause 28—This clause empowers the appropriate Government to make
rules. It provides that the Central Government may, by notification in the
Official Gazette, make rules for carrying out the provisions of the proposed
legislation. It further specifies the matters for which such rules may be
made.

It also provides that every rule made by the Central Government shall
be laid before each House of Parliament and every rule made by the State
Government shall be laid before each House of the State Legislature where
it consists of two Houses, or where such Legislature consists of one House,
before that House.

Clause 29— This clause provides for power to remove difficulties. It
provides that if any difficulty arises in giving effect to the provisions of
the proposed legislation, the Central Government may, by order published
in the Official Gazette, make such provisions, not inconsistent with the
provisions of the proposed legislation, as may appear to it to be necessary
for removing the difficulty.

It further provides that no such order shall be made under this clause
after the expiry of a period of two years from the commencement of the
proposed legislation.

It also provides that every order made under this clause shall be laid,
as soon as may be after it is made, before each House of Parliament.
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FINANCIAL MEMORANDUM

Sub-clause (1) of Clause 6 of the Bill empowers every District Officer
to constitute a Local Complaints Committee in the District concerned and
sub-clause (2) provides for additional Local Complaints Committees at
Block, Taluk or Tehsil in rural or tribal areas and ward or municipality in
urban area, wherever required. Sub-clause (4) of Clause 7 provides for
payment of fees or allowances to the Chairperson and Members of the
Local Complaints Committee for conducting the proceedings of the
Committee.

2. Sub-clause (1) of Clause 8 of the Bill provides that the Central
Government may, after due appropriation made by Parliament, by law in
this behalf, make to the State Government grant of such sum of money as
the Central Government may think fit for being utilised for the payment
of fees and allowances to the Chairperson and Members of the Local
Complaints Committee.

3. The Central Government will meet the entire expenditure on fees
and allowances payable to the Chairperson and Members of the Local
Complaints Committee till the financial year 2012 (i.e. the end of the
11th Plan period). The annual expenditure of fees and allowances is
estimated at Rs. 13.38 crore. The Central Government will specify the
sharing pattern between the Central Government and State Governments
beyond 2012.
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MEMORANDUM REGARDING DELEGATED LEGISLATION

Sub-Clause (1) of Clause 28 of the Bill provides that the Central
Government may, by notification in the Official Gazette, make rules for
carrying out the provisions of the proposed legislation. Sub-clause (2)
specifies the matters in respect of which such rules may be made. These
matters, inter-alia, include — (a) the fees or allowances to be paid to the
Presiding Officer and Members under sub-Clause (4) of Clause 4; (b) the
fees or allowances to be paid to the Chairperson, and Members under
sub-clause (4) of Clause 7; (c) the person who may make complaint under
sub-clause (2) of Clause 9; (d) the manner of inquiry under sub-clause (1)
of Clause 11; (e) the powers for making inquiry under item (c) of
sub-clause (2) of Clause 11; (f) the relief to be recommended under item
(c) of sub-clause (1) of Clause 12; (g) the manner of action to be taken
under item (i) of sub-clause (3) of Clause 13; (h) the manner of action to
be taken under sub-clauses (1) and (2) of Clause 14; (i) the manner of
action to be taken under Clause 17; (j) the manner of appeal under
sub-clause (1) of Clause 18; and (k) the form and time for preparation of
annual report by Internal Committee and the Local Committee under
sub-clause (1) of Clause 21.

2. Sub-clause (3) of Clause 28 provides that every rule made by the
Central Government shall be laid, as soon as may be after it is made,
before each House of Parliament. Sub-clause (4) of that clause provides
that every rule made by the State Government shall be laid before each
House of the State Legislature where it consists of two Houses, or where
such Legislature consists of one House, before that House.

3. The matters in respect of which the Central Government may make
rules are matters of procedure and administrative detail and it is not
practicable to provide for them in the Bill itself. The delegation of legislative
power is, therefore, of a normal character.
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LOK SABHA

A
Bill

to provide protection against sexual harassment of women at workplace
and for the prevention and redressal of complaints of sexual
harassment and for matters connected therewith or
incidental thereto.

(Shrimati Krishna Tirath, Minister of State for Women and Child Development)
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PREFACE

I, the Chairman of the Department-related Parliamentary Standing
Committee on Human Resource Development, having been authorized by
the Committee, present this Two Hundred and Thirty-ninth Report of the
Committee on the Protection of Women against Sexual Harassment at
Workplace Bill, 2010*.

2. The Protection of Women against Sexual Harassment at Workplace Bill,
2010 was introduced in the Lok Sabha on 7 December, 2010. In pursuance
of Rule 270 relating to Department-related Parliamentary Standing
Committees, the Chairman, Rajya Sabha in consultation with Speaker, Lok
Sabha referred** the Bill to the Committee on 30 December, 2010 for
examination and report.

3. The Committee started its deliberations by issuing a Press Release on
10 January, 2011 for inviting views and suggestions of the general public
as well as the stakeholders on the proposed Bill. The Committee received
a tremendous response to the Press Release. Views of the Stakeholders
were circulated amongst the members of the Committee and were taken
note of while formulating the observations and recommendations of the
Committee. The Committee heard the views of the Secretary, Ministry of
Women and Child Development in its meeting held on 20 April, 2011 and
2 November, 2011. The Committee also held extensive deliberations with
many stakeholders apart from consulting the Ministry of Women and Child
Development. The Committee heard the views of the National Commission
for Women, NGOs like Saheli, SEWA, PRIA, Lawyers Collective, Human
Rights Law Network, Centre of Indian Trade Unions, National Coalition for
Men, All India Men’s Welfare Association, All India Women Conference,
National Domestic Workers Movement, INSAAF, YWCA and other organizations
like Indian Banks Association, NASSCOM, CIlI, SCOPE and Office of Chief
Labour Commissioner.

4. The Committee considered the Bill in its 8 sittings held on 20 April,
5 May, 18 August, 29 September, 13 October, 2 November, 11 November,
and 30 November, 2011.

* Published in Gazette of India Extraordinary Part Il Section 2 dated the 7t" December, 2010
** Rajya Sabha Parliamentary Bulletin Part Il No. 48026 dated the 30t December, 2010
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5. The Committee, while drafting the Report, relied on the following:-

(i) Background Note on the Bill and Note on the clauses of the Bill
received from the Ministry of Women and Child Development;

(ii) Presentation made and clarifications given by the Secretary,
Ministry of Women and Child Development;

(iii) Feedback received from the Ministry on the questionnaires and
the memoranda of the stakeholders along with the issues raised
by the Members during the course of the oral evidence of the
Secretary; and

(iv) Replies to the questionnaire and feedback received from the
stakeholders heard by the Committee.

6. The Committee considered the Draft Report on the Bill and adopted
the same in its meeting held on 30 November, 2011.

7. For facility of reference, observations and recommendations of the
Committee have been printed in bold letters at the end of the Report.

New DELH; OSCAR FERNANDES
November 30, 2011 Chairman,
Agrahayana 9, 1933 (Saka) Department-related Parliamentary

Standing Committee on
Human Resource Development
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REPORT

I. Introduction

1.1 The Protection of Women against Sexual Harassment at Workplace
Bill, 2010 was referred to the Department-related Parliamentary Standing
Committee on Human Resource Development by the Chairman, Rajya Sabha,
in consultation with the Speaker, Lok Sabha on 30 December, 2010 for
examination and report.

1.2 The proposed Bill seeks to provide every woman, irrespective of
her age or employment status, a safe and secure environment, free from
sexual harassment. It is envisaged as a comprehensive legislation which
covers every workplace, whether in the organized or unorganized sector
and lays down a complaints and redressal mechanism.

1.3 The Statement of Objects and Reasons to the Bill reads as follows:-

“Sexual harassment at a workplace is considered violation of women’s
right to equality, life and liberty. It creates an insecure and hostile
work environment, which discourages women’s participation in work,
thereby adversely affecting their social and economic empowerment
and the goal of inclusive growth.

The Constitution of India embodies the concept of equality under
Articles 14 and 15 and prohibits discrimination on grounds of religion,
race, caste, sex or place of birth or any of them. Article 19(1)(g) gives
the fundamental right to all citizens to practice any profession, or to
carry on any occupation, trade or business. This right pre-supposes
the availability of an enabling environment for women, which is
equitous, safe and secure in every aspect. Article 21, which relates to
the right to life and personal liberty, includes the right to live with
dignity, and in the case of women, it means that they must be treated
with due respect, decency and dignity at the workplace.

Article 11 of the Convention on Elimination of All Forms of
Discrimination (CEDAW), to which India is a party, requires States parties
to take all appropriate measures to eliminate discrimination against
women in the field of employment. In its General Recommendation
No. 19 (1992), the United Nations Committee on CEDAW further clarified
that equality in employment can be seriously impaired when women
are subjected to gender-specific violence, such as sexual harassment
at the workplace. India’s commitment to protection and promotion of
women’s constitutional rights as well as respect for its obligations
under various international treaties is unequivocal.
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With more and more women joining the workforce, both in organised
and unorganised sectors, ensuring an enabling working environment
for women through legislation is felt imperative by the Government.
The proposed legislation contains provisions to protect every woman
from any act of sexual harassment irrespective of whether such woman
is employed or not.

The Supreme Court of India in the case of Vishaka & Ors. Vs. State
of Rajasthan & Ors. [1997 (7) SCC 323], also reaffirmed that sexual
harassment at workplace is a form of discrimination against women
and recognised that it violates the Constitutional right to equality
and provided guidelines to address this issue pending the enactment
of a suitable legislation.

It is, thus, proposed to enact a comprehensive legislation to provide
for safe, secure and enabling environment to every woman, irrespective
of her age or employment status (other than domestic worker working
at home), free from all forms of sexual harassment by fixing the
responsibility on the employer as well as the District Magistrate or
Additional District Magistrate or the Collector or Deputy Collector of
every District in the State as a District Officer and laying down a
statutory redressal mechanism”.

1.4 The Secretary, Ministry of Women and Child Development in his
deposition before the Committee on 20 April, 2011 gave an overview of
the background highlighting the circumstances and commitments
necessitating the proposed legislation. He made a mention about our
country’s obligations under the Convention on All Forms of Elimination of
Discrimination against Women as well as the provisions of the Constitution
for preventing discrimination on the basis of gender and for providing a
safe and secure working environment at the workplace for women. He also
drew the attention of the Committee to the guidelines and norms laid
down in the case of Vishaka & Ors. Vs. State of Rajasthan & Ors. by the
Supreme Court in 1997. Taking into consideration the hazards which the
working women could be exposed and the depravity to which sexual
harassment could degenerate, the Supreme Court was compelled to lay
down guidelines and norms for prevention of sexual harassment at workplace
as there was no legislative provision at that time. Since then, these
guidelines, have been the law in the country binding on all organizations,
be they in public or private sector. Elaborating on the significant benefits
for working women arising out of the Supreme Court guidelines, like ‘sexual
harassment’ getting defined for the first time, duties and responsibilities
of employer as well as grievance redressal mechanism of Internal Complaints
Committee, the Secretary pointed out that Supreme Court directions were
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binding and enforceable in law until suitable legislation was enacted. It
was, however, admitted that although both the Central and State
Governments as well as public sector were following these guidelines, no
authentic information about their implementation status in the private
sector was available. The Secretary submitted that it was against such a
background that this legislation was being brought forward with Supreme
Court directives being the guiding spirit. It was emphasized that such
guidelines, no matter how detailed they were, could not be a substitute
for a legislation approved and passed by Parliament. A law passed by the
supreme law-making body of the country goes through extensive
consultations with all the stakeholders, thereby not only having their
endorsement but also representing the shared vision of all concerned.

1.5 The Secretary then dwelt upon the prolonged exercise undertaken
for formulating the proposed legislation. Pursuant to the Supreme Court
directions given in 1997, the National Commission for Women undertook
the exercise of preparing a draft Bill, which went through an extensive
process of consultations with various stakeholders including State
Governments, lawyers and civil society organizations. NCW prepared a
series of draft Bills but they could submit the agreed draft Bill to the
Ministry only in January, 2010. It was only after further inter-Ministerial
discussions held at the Ministry level, that the proposed Bill was presented
to the Cabinet for its consideration in October, 2010 which was approved
in November, 2010. Finally, the proposed legislation was introduced in the
Parliament in December, 2010.

1.6 The Committee was given to understand that the proposed legislation
before it was primarily based on the draft prepared by the National
Commission for Women with suitable modifications as per the inter-
Ministerial consultations. It was clarified that with fairly exhaustive
definition of terms like ‘workplace’, ‘employee’ and ‘employer’, the Bill
had gone beyond what was envisaged in the Supreme Court guidelines.
Internal Complaints Committee had been proposed as institutional
mechanism for all organizations employing more than ten persons which
was not mandated by the Apex Court. For other workplaces, Local
Complaints Committee would be there at the district level and even at the
sub-district level, if required. Both these committees had been given the
powers of civil courts for enforcing attendances and examination. It was
also mentioned that for securing better compliance, power of issuing
warrants may also be required to be given to these Committees. Also,
employer would be duty-bound to implement the recommendations of
these committees and liable to be penalized in case of non-compliance.
Although not incorporated in the Bill, the inquiry report would be deemed
as inquiry report under the Service Rules of the organization, thus removing
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the need for having any further inquiry, and imposing the penalty as
recommended. The Committee was informed that these provisions would
be included in the Rules to be framed under the proposed legislation.

1.7 The Secretary also informed that the draft Bill had the support of
almost all concerned including majority of the State Governments. The
Ministry had received comments from twenty State Governments on the
draft Bill. However, there were certain aspects of the Bill which had been
commented upon at different fora like the Bill not being gender neutral,
exclusion of domestic workers in the Bill, penalty for false or malicious
complaint, no visible role of National/State Commissions for Women, and
reporting of cases of sexual harassment and its monitoring and
implementation etc.

1.8 The Committee observes that all workplaces including Central
and State Government institutions are required to follow Supreme Court
guidelines on sexual harassment laid down in the Vishaka case in 1997.
It was a path-breaking directive given by the Apex Court of the country
meant to create an enabling and safe environment at the workplace for
the rapidly increasing women workforce. A specific query about setting
up of an appropriate complaint redressal mechanism of Internal
Committee as mandated under the guidelines has, however, revealed a
very discouraging scenario. In the absence of any laid down Central
mechanism, no centralized database on the number of complaints filed,
their disposal and punishment given is available with the Ministry. The
only feedback indicated to the Committee is that in the Government
sector, be it in the Central Ministries/Departments, Public Sector
establishments or States/UTs, Supreme Court guidelines are being
complied with. The Committee notes that out of 68 Central Ministries/
Departments from whom information was sought about the number of
cases reported during the period 2007-10, that too in response to a
Parliament Question, response was received from only 49 Ministries/
Departments, out of which 33 Ministries/Departments reporting no case
of sexual harassment. So far as setting up of Complaints Committees in
States is concerned, out of 20 States/UTs providing information, only
2 States/UTs were reported to have received complaints of sexual
harassment. What is more disturbing is the admission of complete
helplessness in the context of private sector expressed by the Ministry.
Its simple statement that with no prescribed monitoring and data
collection mechanism, implementation of Supreme Court guidelines in
the private sector could not be ascertained and in the absence of any
penal provisions, compliance by the employer in the private sector may
have been lax, clearly establishes the fact that so far Supreme Court
guidelines have virtually remained on paper in majority of workplaces.
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1.9 It has taken more than a decade to formulate the legislation
and during this period, Supreme Court guidelines, although envisaged
to provide a safe and secure environment to women at workplace, have
failed to reach all the victims and provide relief. The Committee,
therefore, while welcoming the proposed legislation, believes that the
proposed legislation needs to be implemented with immediate effect so
that the Vishaka guidelines can be translated into a strong legislation
for protection, prevention and redressal of grievances of sexual
harassment of women at workplace. The Committee also appreciates
the initiative taken by the Ministry for drafting the proposed Bill as it
is high time that such a law sees the light of the day. The Committee
believes that women workforce should have the right to work with
dignity in a safe and secure environment and prevention, protection
and redressal of cases of sexual harassment is a must.

Il. Consultation Process

2.1 The Committee was informed that the National Commission for
Women undertook the exercise of preparing a draft Bill on Protection of
Women against Sexual Harassment which went through an extensive process
of consultations with various stakeholders including State Governments,
lawyers and civil society organizations. A draft Bill on Sexual Harassment
at Workplace was sent by the Commission to the Ministry on 2 August,
2004. Subsequently, a discussion with Labour Commissioners of some
representative States like Maharashtra, Rajasthan, West Bengal, Madhya
Pradesh and Tamil Nadu and select NGOs working on the issue of sexual
harassment was held on 20 August, 2004. The discussions centered around
two broad aspects of the draft Bill of 2004, namely, its coverage and the
scheme of the law with regard to accessibility to justice. Based on the
deliberations, it was highlighted that: the coverage of the Bill should be
extended to include students and research scholars; the proposed provision
for amicable settlement of the complaint should be deleted in order to
ensure that the complainant is not pressurized to arrive at a compromise;
provision enabling the Government to appoint appropriate officers as District
Special Officer where officers lower than Assistant Labour Commissioners
were posted in smaller districts; no penal action against the complainant/
witness/supporter if the complaint is dismissed etc.

2.2 This was followed by a National Consultation on the draft ‘Prohibition
of Sexual Harassment at Workplace Bill’ organized by the National
Commission for Women (NCW) on 6-7 October, 2005. The consultation was
attended by representatives of various Ministries/Departments, women’s
groups, lawyers, activists and civil society organizations working on women’s
issues. The deliberations of the Consultation took place in five Working
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Groups, which examined the provisions of the proposed law and gave their
recommendations. Specific issues which were extensively deliberated upon
by the Working Groups broadly focused on coverage of the Bill, complaints
and redressal mechanism, conciliation and false and malicious complaints.

2.3 The draft ‘Protection of Women against Sexual Harassment at
Workplace Bill, 2010’ based on extensive discussions involving various
stakeholders then was placed before women Members of Parliament in a
meeting specially convened for the purpose on 7 August, 2009. Views of
the Members of Parliament were invited specifically on the inclusion of the
provision/clause prescribing penalties for false or malicious complaint.
After detailed deliberations on this issue, there was a consensus that a
provision to punish false complaints filed by women should be a part of
the proposed law.

2.4 Final draft legislation titled the Prevention of Sexual Harassment
against Women at the Workplace Bill, 2010 was brought before the Inter-
Ministerial Group on 7 January, 2010 which included representatives from
Ministries of Health and Family Welfare and Women and Child Development,
Departments of Legal Affairs, Personnel & Training and Legislative
Department and the National Commission for Women. Detailed discussions
took place on various provisions of the draft Bill resulting in consensus on
the definition of “aggrieved woman” and “workplace”, consequences of
failure to constitute Internal Complaints Committee in the context of
private sector, necessity for retention of the provision relating to false or
malicious complaints, details relating to penalties and enforcement of the
provisions in the Act itself.

2.5 The Committee observes that very extensive consultation
exercise spread over almost 6-7 years held at different fora with a very
large number of stakeholders has given final shape to the draft legislation
under its consideration. Both the Ministry of Women and Child
Development and the National Commission for Women have played a
major role in this process, complimenting the initiatives and efforts of
each other. The Committee, however, finds that there are a few areas
where suggestions made by the Commission although very strongly put
forth have not been considered to be acceptable by the Ministry due
to one reason or the other. The Committee has made an attempt to
analyse such provisions at the relevant place in the Report and
incorporated the same, if considered justifiable.

2.6 The Committee, is however, constrained to observe that these
extensive consultations with NGOs, women groups, various Departments/
Ministries etc. and the National Commission for Women indicate certain
very visible gaps. Firstly, views of stakeholders representing men’s cause
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were not called for by the Ministry. The Committee has been given to
understand that the Ministry’s Bill is based on the NCW’s drafts of 2006
and 2010. However, it is rather surprising that at the finalization stage
of the present draft, NCW was not included in the consultation process.
Since this legislation has been brought forward with the objective of
protecting women from sexual harassment at workplace and providing
not just a complaints redressal mechanism but also cast a duty on the
employer to provide a safe and secure environment to its women
employees, employers, both from private and Government Sector
representing varied women work force right from a Government
establishment to a shop/small worksite also need to be considered a
major stakeholder. The Committee strongly believes that views of all
affected parties or stakeholders should be taken into consideration in
order to have wide consultations and a balanced view on the subject
under consideration.

2.7 Against this backdrop, the Committee made a sincere attempt to
give opportunity to all concerned to come forward with their views on this
very crucial piece of social legislation. The Committee issued a Press
Release on 10 January, 2011 for inviting views and suggestions of the
general public as well as the stakeholders on the proposed Bill. The
Committee received a tremendous response to the Press Release. In all,
366 memoranda were received. The Committee started its deliberations
with a preliminary discussion on the Bill with the Secretary, Ministry of
Women and Child Development on 20 April, 2010. The Committee, then,
heard the views of the National Commission for Women in its meeting held
on 18 August, 2011. The Committee held meetings with several stakeholders
like Saheli, National Domestic Workers Movement, Lawyers Collective,
Human Rights Law Network, Centre of Indian Trade Union, All India Women’s
Conference, SEWA, YWCA, PRIA, National Coalition for Men, Indian Social
Awareness and Activism Forum, All India Men’s Welfare Association, SCOPE,
Office of Chief Labour Commissioner, Indian Banks Association, NASSCOM
and Cll. The Committee has also been greatly benefitted by the written
memoranda received from individuals and organizations like PRS Legislative
Research, Rakshak Foundation, Domestic Workers Forum, Gender Human
Rights Society, Mother and Sister Initiative, Family India Life Line, Industrial
Management Academy etc.

2.8 The Committee had a detailed interaction with Member-Secretary
of NCW on the proposed legislation on 18 August, 2011. The Member-
Secretary informed the Committee that NCW had been working on the
subject of sexual harassment for some time. The first draft Bill on Sexual
Harassment at Workplace was sent to the Ministry on 2 August, 2004 by the
Commission. The second draft based on consultations with the Government
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Sector, NGOs and representatives from the unorganized sector was sent to
the Ministry on 6 February, 2006. Finally, the draft Bill, the Prohibition of
Sexual Harassment of Women at Workplace Bill, 2010 was forwarded to the
Ministry on 12 February, 2010. The Member-Secretary, however, pointed
out that NCW was not involved or consulted by the Ministry before submitting
the final draft Bill for the Cabinet’s approval.

2.9 Member-Secretary, NCW pointed out that there were changes in
the final draft introduced in the Parliament when compared with its draft
bills, 2006 and 2010 which needed to be looked into:—

— The aspect of prohibition and prevention has been diluted as
indicated in the title of 2006 Bill, i.e. The Sexual Harassment
of Women at Workplace (Prevention, Prohibition and Redressal)
Bill, 2006 and the Protection of Women against Sexual Harassment
at Workplace Bill, 2010.

— A domestic worker was included under the definition of
employee. Similarly, the definition of workplace included the
house or dwelling place. In the proposed Bill, domestic workers
have been specifically excluded from the Bill.

— Another issue raised by the Member-Secretary, NCW was the
budgetary provision. Their experience with the Domestic Violence
Act had been that budget was not provided by the State
Governments for putting in place the infrastructure for the
implementation of the Act. It was suggested that budgetary
provisions should be built into the Act itself.

— The role envisaged for the NCW and State Women Commission
in hearing the complaints was included in the earlier draft Bills
of NCW. The same was missing in the proposed Bill. Giving the
National and State Women Commission a responsibility of not
just monitoring but ensuring compliance of the provisions of the
Act under the Act would make it a firm mandate for these
bodies.

— Another aspect highlighted by NCW was the provision for
conciliation. As expressed by many women groups, this provision
could lead to pressurizing the women to reconcile the matter,
subjecting her to further harassment and should not be there.
Deletion of the said provision was suggested and the complaint
once registered be simply acted upon.

— The other problem area pointed out was related to compensation
and the manner of its realization. The proposed Bill did not
provide for penalty, if the direction of the Complaints Committee
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was not complied with or if provisions were not made in the
Service and Conduct Rules for punishment of an employee for
sexual harassment. The aggrieved woman would not have any
mechanism for redressal of her grievances in such a case.

2.10 The Committee appreciates the initiative and efforts of NCW
in drafting the proposed legislation. The Committee has taken note of
the observations and suggestions of the Commission and have
incorporated some suggestions at appropriate places in the proposed
Bill.

2.11 Committee’s interaction with bodies/organizations representing
employers representing varied workforce gave an insight to the
Committee to understand the proposed legislation from their viewpoint.
Quite a few inputs highlighting the practicality and viability of provisions
incorporated in the Bill were put forth before the Committee. It would
not be wrong to conclude that in the absence of such a thought-provoking
interaction with a very crucial segment of stakeholders, examination of
the Bill by the Committee would have remained incomplete.

2.12 The Committee had a final meeting with the Secretary, Ministry
of Women and Child Development for clarifications with respect to
some very pertinent issues and concerns raised by many stakeholders
before it. The Committee took note of the views of all stakeholders
with respect to problem areas in the Bill, apprehensions, suggestions
etc. Detailed questionnaires were forwarded to all these stakeholders
for their comments, apart from forwarding two questionnaires to the
Ministry of Women and Child Development as well as written memoranda
for their comments. Feedback received from the Ministry and the
stakeholders has proved to be of immense help to the Committee in
formulating its views on the various provisions of the Bill.

lll. Important Issues/Concerns Raised

3.1 The Committee has observed that there were a number of issues/
concerns raised by many stakeholders not only in their written memoranda
submitted by them but also highlighted during their interaction with the
Committee. The Committee is of the view that these issues are very
pertinent and have adequate relevance so far as efficacy of the proposed
legislation is concerned and accordingly need to be reflected either in
the proposed legislation itself or in the rules/guidelines to be framed
thereunder.

Issue of Gender-Neutrality

3.2 In order to have a balanced view on the proposed Bill, the
Committee heard the views of various men’s organizations and groups who
presented before the Committee their strong reservations against the
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proposed legislation. They alleged that the proposed Bill not being gender-
neutral was biased and only addressed the plight of aggrieved women
force, ignoring the sexually harassed men force which is an increasing
number as of now. They expressed dismay for not being consulted by the
Ministry on the proposed Bill. Following were the major concerns expressed
on the gender-specific nature of the Bill:-

— It is incorrect to presume that only women can be victims of
sexual harassment. Percentage of women workforce is gradually
increasing and not all are at subordinate levels.

— Gender should not get any more precedence over human rights.

— Employers are under a duty to provide a safe working
environment to all employees.

— The Ministry has no data to claim that sexual harassment is
faced only by women and that harassment of men cannot be
put on the same footing character-wise or incidence-wise.

— Sexual harassment laws in most countries like Denmark, UK,
Italy, Ireland, Finland, France, Germany, Portugal, Spain,
Netherlands etc. are gender-neutral.

3.3 On this issue being taken up with the Ministry, it was admitted that
data on sexual harassment at the workplace in India was not available.
While there may be incidents of men facing sexual harassment at workplace,
nobody can deny the fact that given the traditional power equation in our
society, it is women who face the disproportionately larger brunt of this
scourage. This could be easily corroborated by using molestation and eve-
teasing as proxy indicators with NCRB data showing an average more than
50,000 incidents of molestation and eve-teasing annually over the last four
years. Attention was also drawn to the reaffirmation made by the Supreme
Court in Vishaka Case that sexual harassment at workplace was a form of
discrimination against women which violated the Constitutional Right to
Equality. Not only this, gender-specific legislation on sexual harassment at
workplace needs to be considered as an affirmative action under
Article 15 of the Constitution. Committee was also informed that two
pre-dominant approaches had been adopted by countries across the world.
One was the formulation of separate legislations prohibiting sexual
harassment at the workplace which may be either gender-specific (Pakistan)
or gender-neutral (Phillippines) while the other was inclusion of provisions
as part of existing anti-sex determination or equal opportunities frameworks
(Australia).

3.4 The Committee takes note of strong reservations and angst
regarding this gender-specific Bill allegedly tilted towards women. At
the same time, the Committee would like to point out that it is a sad
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reality that women have been at a disadvantaged position and have
been discriminated, abused and harassed. With the increase in the
number of working women both in the organized and unorganized sector,
the situation at ground level continues to be disturbing. What is more
worrisome is that Supreme Court guidelines given way back in 1997
continue to remain ineffective as borne out by the feedback given by
the Ministry. In such a scenario, it is imperative that a legislation
adequately providing for specific protection of women from sexual
harassment at workplace is enacted. The Committee would also like to
point out that a balanced and well-structured mechanism giving equal
opportunity to both the aggrieved woman and respondent with adequate
safeguards and checks is unlikely to give any biased protection to women
workforce.

3.5 The Committee also believes that with regard to cases of sexual
harassment of men and women at workplace, survey/studies need to be
conducted by the Ministry at regular interval. This will not only allay
the apprehensions of the proposed legislation being biased against men
but would also facilitate any remedial steps, if so required. The
Committee, keeping in mind the interests of all concerned, feels that
the viability of having a provision of enabling nature where circumstances
of sexual harassment cases of men at workplace can be tackled may be
explored. Alternatively, an employer/estabilshment can be mandated to
report cases/instances of male sexual harassment also in their Annual
Report. This may help to understand the real picture of sexual
harassment of both men and women.

Issue of inclusion of domestic workers within the ambit of the Bill

3.6 The proposed Bill categorically excludes domestic workers from its
purview. It was clarified by the Ministry that domestic workers had
consciously been kept out of the ambit of the proposed law as there would
be practical difficulties in applying the law within the household, especially
as no code of conduct could be laid down within the household. Moreover,
there was no policy for domestic workers yet which laid down their terms
and conditions of service and security of work. Domestic work being a
poorly regulated sector, there was a real concern that domestic workers
taking recourse to this law may increase their vulnerability.

3.7 On a specific query about any demand received by the Ministry for
the inclusion of domestic workers in the Bill, the Committee was informed
that Domestic Workers Associations and Trusts from across the country had
approached the Ministry through a postcard campaign with more than 5000
postcards being received so far. The campaign had advocated that as
‘Domestic work is work and domestic workers are workers’, they should be
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included in the Bill. A signature campaign in the form of representations
signed by many individuals highlighting the vulnerability of domestic workers
had also been received. A specific representation had also been received
from the Bihar Domestic Workers’ Welfare Trust requesting the inclusion of
domestic workers within the ambit of the Bill. Also, the North-east Regional
Domestic Workers’ Movement reiterated the need for such inclusion in
view of the fact that the crux of the Bill was to provide Constitutional
safeguards with statutory provisions to all working women.

3.8 Committee was informed that this issue was also raised by the
Department of Industrial Promotion & Policy which had pointed out that
practical difficulty in implementation should not be used as a plea to
deprive domestic workers of their legal entitlement. The Department of
School Education & Literacy had pointed out that inclusion of residential
domestic workers in the proposed Bill would help fill the gap in the
existing legal framework. It was also suggested that there was a need for
putting in place a friendly and accessible mechanism of recourse with the
help of RWAs and civil society organizations. The State Governments of
Punjab and Gujarat had communicated their support for inclusion of
domestic workers within the Bill. Opinion of the Punjab Government was
that exclusion of domestic workers from the ambit of the proposed Bill
would make it discriminatory in nature especially when the provisions
were being extended to the unorganized sector and local committees were
to be constituted. The State Government of Gujarat had suggested that
the definition of “employee” should include domestic workers, especially
because the PWDVA, 2005 did not entitle them to lodge complaints.

3.9 The National Advisory Council (NAC) had also emphasized on the
need to include domestic workers within the purview of the Bill. This issue
was also raised in a Consultation organized jointly by the UNDP and UN
Solutions Exchange, on 14 February, 2011. During the discussion, the need
to include “domestic workers” within the ambit of the Bill was articulated.
While responding to the Ministry’s concern of how to gather evidence in
view of the nature of an allegation of sexual harassment within the privacy
of the home, it was pointed out that this brought up the much larger issue
about the role of the State in the context of the public-private divide.

3.10 Apart from organizations representing domestic workers, inclusion
of domestic workers under the Bill was strongly advocated by other
stakeholders also. Following factors were highlighted in support of this
view-point:-

— According to the Report on Conditions of Work and Promotion
of Livelihoods in the Unorganized Sector by the National
Commission for Enterprises in the unorganized sector (August,
2007), there are 4 million women domestic workers in India.
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Gross under estimation of the work done by domestic workers
and leaving out a large chunk of women working in the
unorganized sector would amount to gross injustice.

— There are numerous statistics to show that domestic workers
are most vulnerable to sexual harassment. Their exclusion would
mean denial of their protection from abuse.

— Expecting such a vulnerable group to have recourse to IPC in a
sexual harassment case cannot be considered viable.

— The Minimum Wages Act, 1948 has applicability on domestic
workers. Further, Clause 2 (n) of the Unorganized Workers’ Social
Security Act, 2008 defines one of the section of unorganized
workers like “wage worker” which means “a person employed
for remuneration in the unorganized sector, directly by an
employer or through any contractor, irrespective of place of
work, whether exclusively for one employer or for one or more
employers, whether in cash or in kind, whether as a home-
based worker, or as a temporary or casual worker, or as a
migrant worker, or workers employed by households including
domestic workers, with a monthly wage of an amount as may
be notified by the Central Government and State Government,
as the case may be”.

— The argument that it may be difficult to enforce the provisions
of the Bill within the privacy of homes is unfounded. The
enactment of the Protection of Women from Domestic Violence
Act, 2005 has broken this myth allowing legal scrutiny and
extending protection to the confines of the home, the private
domain.

— Need for recognizing house as a site of labour. Government of
India has voted in favour of the ILO Convention 189 for Decent
Work for Domestic Workers and it has endorsed house as a
workplace.

3.11 The Committee observes that support for inclusion of domestic
workers came from almost all the stakeholders appearing before the
Committee. Domestic workers comprise about 30 per cent of female
workforce in the unorganized sector. This section is most vulnerable to
sexual harassment. Attention of the Committee has also been drawn to
the fact that the Government of India had voted in favour of ILO
Convention 189 for Decent Work for Domestic Workers, thereby
endorsing home as a workplace. The Committee is not convinced by the
Ministry’s contention about practical difficulties envisaged in the absence
of any code of conduct laid down within the household.
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3.12 NCW submitted before the Committee that difficulty in enforcing
the provisions of the Bill within the privacy of home was unfounded as the
enactment of the Protection of Women from Domestic Violence Act, 2005
(PWDVA) had broken this myth allowing legal scrutiny and extending
protection to the confines of the home i.e. the private domain. Even
though domestic workers were employed in homes, they were not covered
by PWDVA as the said legislation was restricted by the definition of domestic
relationship in its application. Presently, home is not recognized as a site
of labour and thus a significant segment of vulnerable women remained
unprotected both under the PWDVA and the proposed legislation. Another
argument given by NCW was that the Rashtriya Swasthya Bima Yojana, a
medical insurance scheme approved by Cabinet on 23 June, 2011 which
provided smart card-based cashless health insurance cover available for
about 47.50 lakh domestic workers who were to be registered. Funds were
being allocated under the National Social Security Fund for unorganized
workers. The fact that a registration system was already in place went
against the argument that legal provisions would be difficult to make
applicable within the privacy of homes.

3.13 The Committee is in full agreement for inclusion of domestic
workers within the ambit of the proposed Bill. Expecting such a
vulnerable group to take recourse to IPC in a sexual harassment case
cannot be considered viable. The Committee believes that privacy of a
household cannot be an excuse to shield uncalled for acts against this
category of women workforce. The Committee is of the view that
innovative thinking is required for making the inclusion of domestic
workers possible. Also, the experience gained in the implementation of
the Protection of Women from Domestic Violence Act, 2005 can be
utilized in the cases of sexual harassment. Redressing cases of sexual
harassment of domestic workers within the confines of a home could be
worked out. The Committee would like to emphasize here on the
involvement of and pro-active role to be played by the NGOs, Police
Stations, RWAs and Panchayats in helping the aggrieved domestic worker
to get justice through this legislation. The Committee would like to
impress upon the fact that even domestic workers who are women have
equal rights like the other working women to have a safe and secure
workplace and right to work with dignity. The Committee, accordingly,
is of the view that necessary changes in the Bill especially with respect
to the definitions of employee, employer and workplace are required
so as to ensure that the domestic workers are brought within the ambit
of this Bill thereby upholding their right to work with dignity.

3.14 Attention of the Committee has been drawn to the fact that the
policy for domestic workers being formulated by Ministry of Labour and
recommendations of the Working Group on Domestic Workers Issues set up
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by the National Advisory Council, as and when given, would give useful
inputs which can be incorporated in the Rules and if necessary, in the Act
itself. Further, the Committee has been given to understand that NCW has
drafted a Domestic Workers Welfare and Social Security Bill, 2010 which
has been submitted to the Ministry in September, 2010. While going through
the Bill, the Committee finds it to be a comprehensive legislation covering
all aspects of working conditions of domestic workers and measures for
their welfare. The Committee feels that inputs can also be taken from
this draft especially in defining a domestic worker, employee, employer
and a workplace. The Committee will be giving its suggestions in the
relevant provisions of the Bill for bringing the women domestic workers
within its ambit.

Role of NGOs in the implementation of the legislation

3.15 The Committee observes that quite an important role has been
assigned to NGOs and other civil society members in the implementation
of the legislation. They are mandated to be the members of Internal
Complaints Committee as well as Local Complaints Committee. NGOs are
also to play a pivotal role in creating awareness about sexual harassment
and rights of women. However, commitment to the cause of women is the
only qualification considered necessary for making a member of NGO
eligible. It was pointed out that specific criteria like the registration
status of NGO was required to be specified either in the Bill or in the Rules
to be framed thereunder. Mere commitment to the cause of women was
not considered sufficient enough. Keeping in view the mandate of both the
committees, legal knowledge was also considered necessary. Another
pertinent issue raised was viability of having such a large number of
members of NGO whose service would be required as members of both the
Committees.

3.16 On a specific query about the justification for having the
qualification ‘committed to the cause of women’, it was informed that
these would be people/organizations who had done outstanding work for
women and were sensitive to the concerns of women.

3.17 The Committee finds that all the above issues merit
consideration and need to be looked into. If need be, required
modifications be made in the relevant provisions. The Committee has
been given to understand that a better understanding of the expertise
available in the field would emerge as the law is implemented. Based
on the experience, a view would be taken on prescribing more specific
qualifications for selection of NGOs as Chairperson/members of the
Complaints Committes in the Rules. The Committee also strongly feels
that this path-breaking legislation would need to be publicized to make
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the benefits accessible to the aggrieved women in the real sense. Here
the NGOs can play a very effective role. The Ministry in co-ordination
with the National Commission for Women and State Commissions will
have to take the initiative in involving NGOs in creating awareness
about the legislation amongst all concerned.

Training of Members of Complaints Committees

3.18 The Committee observes that mere setting up of Complaints
Committees will not serve the purpose. In view of the experience
gained so far as the effectiveness of the institutional mechanism set up
under the Supreme Court guidelines given in 1997 is concerned, the
Committee strongly feels that viability of the two Complaints Committees
envisaged to be set up under the proposed legislation needs to be
ensured from the very beginning. During the interactions with women
organizations, this fact was emphasized again and again that members
of Complaints Committees wherever established were not sensitized
enough and showed a general lack of awareness about their duties and
role. The Committee would appreciate if awareness camps are conducted
with the support of State Legal Aid Forum, trade unions etc. Besides
that, officers of workplaces including the employers will also have to
be made aware about their role as envisaged under the legislation.
Here again, the Ministry in co-ordination with National and State
Commissions for Women can play a pro-active role with the support,
guidance and experience gained by members of existing institutional
mechanisms set up under the Supreme Court guidelines. Mere assigning
the responsibility of creating awareness on the issue of sexual harassment
and sensitizing those concerned about the provisions of the law will not
be effective. What is required is orientation of the members of both
the Committees about their role and mandate which can be specified
through a well laid-out training programme through the Rules.

Role of National and State Commissions for Women

3.19 The Women Commissions, both at the State and national level can
play a pivotal role in creating awareness and in monitoring the
implementation of the proposed legislation. The Committee observes that
in the draft Bill, 2010 prepared by the National Commission for Women,
both National Commission and the State Commissions had been envisaged
to have the power to examine and review implementation of the Act. Not
only this, both the Commissions could be approached for filing a complaint
by the aggrieved woman, especially where the complaint was against the
employer or where circumstances warranted so and the inquiry could be
conducted by the Commission directly.
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3.20 On a specific query in this regard, the Committee was informed
that specific role as envisaged for the National/State Commission for Women
in the NCW draft Bill, was not considered viable by the Ministry as it would
lead to two parallel bodies working for the same purpose.

3.21 The Committee is of the opinion that the National and State
Women Commissions could be assigned a statutory oversight role. This
could be easily made possible with involvement/engagement of NGOs/
bodies like Employer Associations, Trade Unions etc. on a continuous
basis. The Committee feels that this would gradually lead to every
workplace putting certain monitoring and evaluation mechanisms in
place and giving these processes sufficient publicity to ensure that
rights of working women guaranteed under the Act are upheld. The
Committee also takes note of the assurance given by the Secretary for
making a provision in the rules which would enable the National/State
Commissions for Women to receive complaints and forward the same to
the concerned Committee and also to ask for details of the outcome of
inquiry/action recommended. The Committee is of the firm view that
both the Commissions need to be given a specific role which should be
specified in the Act itself. Leaving it to the rule-framing stage is simply
a manner of diluting the real objective of a justified suggestion. The
Committee will be making its recommendation in this regard in the
relevant clauses.

IV. Issues which have remained uncovered

4.1 During the course of its interactions with various stakeholders and
also in the memoranda received on the Bill, quite a few issues, directly
or indirectly connected with the proposed legislation and implementation
thereof were raised. Some of the pertinent issues raised are indicated
below:-

— ‘no retaliation’ clause needs to be included in the Bill to protect
people who raise bona fide issues.

— Details of the meeting like quorum required, time and venue of
such meetings are not specified. Also no time-limit prescribed
for filling in the vacancy in case of removal of a member of the
Committee.

— No provision is there to address anonymous complaints, women
employees may sometimes prefer to do so on no-name basis.
Also, aggrieved woman may request for her identity not being
disclosed.

— The Bill does not cover harassment outside workplace like SMS
and phone calls to home.
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— Complaint has to be made in writing. Other mediums like
e-mails, drop box, personal approach and secured telephone
lines to file a complaint are not included.

— Bill is silent on the steps to be taken by the employer for the
protection of complainant and witnesses.

— There is no clear direction for the action to be taken in the
event of management failing to take any action against the
accused, if found guilty. Accused is thus encouraged to go to
the court and get stay orders.

— Specific guidelines relating to the manner for conducting an
inquiry and procedure for recording evidence, manner of
examination, nature of questions that are not to be allowed.

The Committee finds all the above issues very crucial and relevant
for the proper implementation of the proposed legislation. The
Committee is of the view that all these aspects need to be incorporated
in the legislation itself to the extent possible and in the Rules to be
framed thereunder.

V. The Committee makes the following observations/recommendations
on some of the provisions of the Bill:

CLAUSE 1: SHORT TITLE, EXTENT AND COMMENCEMENT
5.1 Sub-clause (1) dealing with short title of the Act reads as follows:—

“This Act may be called the Protection of Women against Sexual
Harassment at Workplace Act, 2010”.

5.2 It has been pointed out by some NGOs and the National Commission
for Women that the Bill focussed more on protection after the instance of
sexual harassment had occurred. The word ‘protection’ in the title
emphasized the victim status of women rather than as equal citizens
entitled to a safe workplace. It was also felt that the title of the Bill
carried with it connotations of a patriarchal society where women were in
need of protection. With changing dynamics of employment and the
workforce and more women joining the workforce, the underlying principle
of equality being followed mattered. It was, accordingly, suggested that
the title of the Bill should be “The Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Bill” as originally
recommended by NCW to emphasize the ‘preventive aspect’ in the proper
spirit of the Vishaka Guidelines.

5.3 Justifying the short title, the Ministry clarified that the intent of
the Bill was protection which included prevention and redressal of
complaints of sexual harassment. The Bill has provisions relating to
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prevention (19 and 20) which lay down duties on the part of the employer
and the district officers to take steps to create a safe working environment
as well as create awareness on the issue. Clauses 9-13 seek to provide the
redressal mechanism available to a woman at the time of filing a complaint
of sexual harassment.

5.4 The Committee has been given to understand that the objective
of the Bill is three-fold: protection against sexual harassment of women
at workplace; prevention of sexual harassment; and redressal of complaints.
The Committee observes that preventive aspect has been reflected
only in Clauses 19 and 20 which lay down duties of employer and
district officers. As per Clause 19, employer is duty-bound to provide
a safe working environment and undertake workshops/training
programmes for sensitizing the employees about the Act. Similarly, under
Clause 20, District Officer has to engage NGOs for creation of awareness
in women employees. The Committee feels that preventive aspect as
reflected in the above two provisions fails to cover all the areas. This is
borne out by the preventive steps as enumerated in the Supreme Court
guidelines which made not only the employer but also other responsible
persons in workplace duty-bound to prevent or deter the commission of
acts of sexual harassment. Not only this, appropriate steps were to be
taken by employers to prevent sexual harassment like express prohibition
of sexual harassment at the workplace by notifying, publishing and
circulating the same in appropriate ways. Also, rules/regulations of
Government and public sector bodies relating to conduct and discipline
should include rules/regulations prohibiting sexual harassment and provide
for penalties in such rules against the offender. As regards private employers,
steps had to be taken to include the aforesaid prohibitions in the standing
orders under the Industrial Employment (Standing Orders) Act, 1946. Lastly,
appropriate work conditions were to be provided in respect of work, leisure,
health and hygiene to further ensure that there is no hostile environment
towards women at workplaces and no woman employee should have
reasonable grounds to believe that she is disadvantaged in connection with
her employment.

5.5 The Committee is of the firm view that the preventive aspect
reflected in the proposed Bill has to be strictly in line with the Vishaka
guidelines. The Committee would also like to point out that no specific
penalty has been provided for violation of duties relating to preventive
aspect assigned to the employer. Not only this, rule-making provision is
also silent on this aspect. The Committee, therefore, suggests that the
preventive aspect in the Bill, as mandated in the Supreme Court
guidelines has to be reflected in the Bill by incorporating the same in
the relevant provisions. Accordingly, the title of the Bill should also be
modified to read as ‘the Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Bill’.
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VI. CLAUSE 2: DEFINITIONS
Clause 2 of the Bill deals with definitions:
6.1 The term ‘aggrieved woman’ has been defined as follows:—

“aggrieved woman” in relation to a workplace means a woman, of any
age, who alleges to have been subjected to any act of sexual harassment
by the respondent and includes a woman whether employed or not.”

6.2 It was clarified by the Ministry that sexual harassment is a concern
not only for women who were employed but also of those who entered the
workplace as clients, customers, apprentices, daily wage workers or in
ad-hoc capacity. Sexual harassment could also occur in the case of students
and research scholars in colleges/universities and patients in hospitals. It
was in recognition of these concerns that Clause 2(a) provides for an
inclusive definition of ‘aggrieved woman’.

6.3 Definition of ‘aggrieved woman’ broadly speaking, was found
acceptable with the exception of some apprehensions and one or two
suggestions. Attention of the Committee was drawn by many organizations
to the fact that it was not clear whether the definition of ‘aggrieved
woman’ included student, research scholar, patient, physically and mentally
challenged women etc. The Ministry submitted that the proposed Bill
covered cases of sexual harassment at the workplace, including third party
harassment. All the cases referred to were covered on the basis of a
combined reading of the definitions of ‘aggrieved woman’ and ‘workplace’
depending on the relationship between the perpetrator and the aggrieved
woman. Further, a reading of the definition of ‘aggrieved woman’ read
with inclusion of educational institutions within the ambit of ‘workplace’
made it clear that research scholars were covered under the Bill. Also, a
combined reading of the definitions of “aggrieved person”, “employee”
and “workplace” covered students, trainers and apprentices. Similarly, a
combined reading of definitions of ‘aggrieved woman’ and ‘workplace’
clearly showed that even patients at clinics or hospitals were also covered
within the ambit of the Bill. The Committee is of the view that the
clarification given by the Ministry would allay the apprehensions of the
stakeholders in the light of the inclusive definition of ‘aggrieved woman’.

6.4 Another suggestion which came up before the Committee was for
expanding of the definition of ‘aggrieved woman’ as in the following manner:
“aggrieved woman in relation to a workplace means a woman of any age
or a group of persons acting on behalf of such a woman or a trade union,
who alleges that she has been subjected to sexual harassment and/or
victimization in relation to acts of sexual harassment by any person and
includes a woman whether employed or not”. Response of the Ministry was
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that it was a well-accepted legal principle that the complaint should only
be filed by the person who had been aggrieved by any act/omission.
Further, in situations where the person due to physical/mental infirmity
was unable to do so, the law provided for the legal heir of the person to
carry out the same action.

6.5 Agreeing with the contention of the Ministry, the Committee
observes that contingencies like physical or mental incapacity or death
are already covered under Clause 9 which authorizes the legal heir or
any other person so authorized to file a complaint. The Committee
would also like to point out that instances may occur when legal heir
or person so authorized may not come forward or the aggrieved woman
herself is not willing to file a complaint. The Committee feels that in
such circumstances, where sexual harassment of a very serious nature
has occurred, the Complaints Committee may be authorized to take
suo moto cognizance of such happening and initiate inquiry.

6.6 Committee’s attention was drawn to the concept of victimization
which was very well-known in labour law and many of the labour statutes
included this concept. In the event of an employee raising a dispute about
any issue, there may be a tendency of employers to either dismiss that
person on some ground or another. Accordingly, a guarantee against
victimization was essential in the legislation itself. The definition of
‘aggrieved woman’ should, therefore, include not only a sexually harassed
woman but also a woman who has been victimized. The Committee
understands the precarious situation in which an aggrieved woman may
find herself. In no case, victim or even a witness should be victimized
or discriminated against. To prevent such situations which may arise
even before filing of a formal complaint, the concept of victimization
needs to be included in the definition of ‘aggrieved woman’. The
Committee, accordingly, recommends the modification of the definition
of the term ‘aggrieved woman’ as indicated above.

6.7 Inclusion of domestic worker within this Bill has been widely
supported by many stakeholders. The Committee would like to point
out that since it supported the inclusion of domestic worker within the
proposed legislation, the definition of aggrieved woman will have to be
somewhat modified in the context of domestic worker and home as the
workplace. Whereas definition of ‘aggrieved woman’ would include
employed as well as not employed women in normal establishments,
the same may not hold good so far as a home as the workplace is
concerned. In the event of any untoward incident happening with a
friend/acquaintance of a domestic worker, that person may seek judicial
intervention. Accordingly, the following proviso may be added to the
definition of ‘aggrieved woman’:



Report of the DRPSC 71

“Provided that in case of domestic workers, the aggrieved woman
would only mean the person who is employed in a dwelling place”

The Committee recommends to the Ministry to make necessary
changes in the definition of the term ‘aggrieved woman’.

6.8 Clause 2(e) of the Bill defining the term ‘employee’ reads as
follows:—

“employee means a person employed at a workplace for any work on
regular, temporary, ad hoc or daily wage basis, either directly or
through an agent, including a contractor, with or without the knowledge
of the principal employer, for remuneration or not, or working on a
voluntary basis or otherwise, whether the terms of employment are
express or implied and includes a co-worker, a contract worker,
probationer, trainee, apprentice or called by any other such name,
but does not include domestic worker working at home”.

6.9 It was pointed out to the Committee by the stakeholders during its
deliberations that the definition of employee was restrictive and needed
to be broad-based. The definition should include domestic workers,
agricultural workers, defense personnel, and paramedical, small factory
and mill workers etc. It should cover every woman who steps out of her
house to earn her living/or to gain professional qualifications either as full
time employee/trainee/student/apprentice/casual/temporary/part time
worker. The Ministry reasoned domestic workers have been consciously
kept out of the ambit of the proposed Bill as there would be practical
difficulties in applying the law within a household in the absence of any
code of conduct for these workers. They would continue to take recourse
to any of the provisions of the IPC. As stated earlier, wide support from
all quarters came for the inclusion of domestic workers within the purview
of the Bill.

6.10 The Committee fully supports the inclusion of domestic workers
within this Bill and recommends to the Ministry to delete the words
“but does not include domestic workers working at the home” from the
definition of the term ‘employee’. To facilitate such inclusion, necessary
changes need to be made in the definition of ‘employee’. Since the
nature of work of domestic workers is different as it is within the
confines of a dwelling place, a separate definition of ‘domestic worker’
can be added under Clause 2. The Committee, while going through the
draft prepared by NCW for domestic workers i.e. Domestic Workers
Welfare and Social Security Bill, 2010 found the definition of ‘domestic
worker’ quite appropriate. ‘Domestic worker’ has been defined therein
as given below:—

“Domestic worker means a person who is employed for remuneration
whether in cash or kind, in any household ‘or similar Establishments’
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through any agency or directly, either on a temporary or contract
basis or permanent, part time or full time to do the household or
allied work and includes a “Replacement worker” who is working as
a replacement for the main worker for a short and specific period of
time as agreed with the main worker.”

Explanation: Household and allied work includes but is not limited to
activities such as cooking or a part of it, washing clothes or utensils,
cleaning or dusting of the house, driving, caring/nursing of the children/
sick/old/mentally challenged or disabled persons.

The Committee is of the view that the above definition of ‘domestic
worker’ may be included under the definition clause with a slight
modification by replacing the word ‘person’ with the word ‘woman’.

6.11 Committee’s attention has been drawn to the fact that in the
event of third party encounter in course of work, employees have to deal
with contractors, suppliers, out sourcing women officers. Therefore, it has
been suggested that the words ‘or any third party encountered in the
course of work’ need to be added at the end of the definition of ‘employee’,
because in the informal sector, there is no specific employer-employee
relationship.

6.12 The Ministry submitted that the Bill regulated sexual harassment
at workplace in two principal situations: one, where the parties were
employed in the same workplace or have an employer-employee
relationship; and second, in case of third party harassment. Hence, in
cases where the parties were employed in two different workplaces,
depending on the workplace where the incident of sexual harassment took
place, the ICC of that workplace would have jurisdiction over the matter.
Since this would constitute third party harassment, as per Clause 19(h) of
the Bill, the employer of the aggrieved woman could initiate action under
the IPC and seek assistance of the police. Alternatively, for enforcement
of findings, possibility of making a provision enabling the employer/ICC of
the workplace where the incident took place to transfer its recommendations
to the employer of the place where perpetrator was employed may be
considered at the time of framing the Rules. Since the employees engaged
on a contractual basis would be part of the workplace of the principal
employer, the ICC of that workplace would have jurisdiction over such
employees. However, as the terms of contract of such employees were
ordinarily regulated by the contractor, with the principal employer not
engaged in any direct control over the contractual employee, any action
recommended by the Committee would be enforced by the contractor and
not by the principal employer.
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6.13 The Committee is not fully convinced by the justification given
by the Ministry for coverage of contract employees working at different
workplaces who normally would be under the control of another
employer. It is a well-established fact that daily wage workers, that too
women workers are the most vulnerable segment of unorganized
workforce. To expect that employer of such a casual worker who may
be a contractor and not directly responsible would take a suo moto
action of filing a case under IPC is far away from the ground realities.
The Committee is of the view that the definition of ‘employee’ can be
made more explicit by adding the words ‘for any third party encountered
in the course of work’ at the end of the definition of the term ‘employee’
so as to ensure coverage of all categories of women employees.

6.14 Clause 2(f) defines the term ‘employer’ as follows:—

(i) “employer means in relation to any department, organisation,
undertaking, establishment, enterprise, institution, office, branch or
unit of the appropriate Government or a local authority, the head of
that department, organisation, undertaking, establishment, enterprise,
institution, office, branch or unit or such other officer as the
appropriate Government or the local authority, as the case may be,
may by an order specify in this behalf;

(ii) in any workplace not covered under sub-clause (i), any person
responsible for the management, supervision and control of the
workplace.”

The Ministry has justified this definition by saying that the Bill sought
to identify a particular person at each workplace, who would be responsible
for its implementation so that the protection afforded under the Bill is
enforced in an effective manner.

6.15 It was pointed out that more clarity was required so far as the
definition of ‘employer’ was concerned in the context of employer of
contract labour employed at the workplace belonging to the principal
employer. Contractors have their own Standing Orders under the Industrial
Employment (Standing Orders) Act. Disciplinary action can be taken by the
contractor if the accused employee is also a contract labour otherwise,
action will have to be taken by the employer of the accused employee
who may be in the employment of another contractor or in the employment
of the principal employer. Not only this, contract employees work for a
short duration and may be out of the reach of the principal employer by
the time action is taken.

6.16 Ministry’s response to the above concerns was that since the
employees engaged on a contractual basis would be part of the workplace
of the principal employer, ICC of that workplace would have jurisdiction
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over such employees. However, as the terms of contract of such employees
are ordinarily regulated by the contractor, with the principal employer not
engaged in any direct control over the contractual employee, any action
recommended by the Committee would be enforced by the contractor and
not the principal employer. It has, accordingly, been proposed that any
person responsible for the management, supervision and control of
workplaces would fall under the definition of ‘employer’. In cases where
the parties are employed in two different workplaces depending on the
workplace where the incident of sexual harassment took place, ICC of that
workplace would have jurisdiction over the matter. Since this would
constitute third party harassment as per Clause 19(h), employer of the
aggrieved woman can initiate action under IPC and seek assistance of the
police. Alternatively, for enforcement of findings, possibility of making a
provision enabling the employer/ICC of the workplace where the incident
took place to transfer its recommendations to the employer of the place
where perpetrator is employed may be considered at the time of framing
the Rules.

6.17 The Committee understands the justification of the Ministry
but in order to make things more clear, an explanatory clause about
contractors should be included especially in view of the fact that action
has to be taken by the contractor against the perpetrator. The Committee
finds that ambiguity is also there about the action to be taken against
contractor in the event of his being the perpetrator or contract labour
woman being the victim of the principal employer. It is not clear whether
they can approach the ICC set up by the principal employer or action
has to be taken by contractor.

6.18 The Committee notes that the definition of ‘employer’ as
envisaged would cover all categories of workplaces falling under
Government and private sector. The Committee would like to point out
that one distinct issue which needs consideration is whereas heads of
all Government (Central/State/Local) workplaces or any other officer so
authorized by the appropriate Government have been specified, there
is no mention of the head of the organization in the private sector. This
clearly indicates that in the private establishments e.g. companies/
hospitals/universities etc., no liability would fall on the Head. The
Committee is of the view that similar provision needs to be there for
both Government and private sector. The Committee, therefore,
recommends to the Ministry to modify the provision accordingly.

6.19 A suggestion has been put before the Committee that this
clause should include house owners and landlords also. The Ministry has
specifically stated that house owners and landlords are not covered in
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the Bill since there was no associated workplace. The Committee would
like to point out that with the inclusion of domestic worker under the
Bill, definition of ‘employer’ will need to be expanded by adding house
owners under it. The Committee, accordingly, recommends that the
definition of ‘employer’ may, accordingly, be modified.

6.20 Clause 2(m) defines the term ‘sexual harassment’ as follows:—

“sexual harassment” includes such unwelcome sexually determined
behaviour (whether directly or by implication) as—

(i) physical contact and advances; or

(ii) a demand or request for sexual favours; or
(iii) sexually coloured remarks; or

(iv) showing pornography; or

(v) any other unwelcome physical, verbal or non-verbal conduct of
sexual nature;”

6.21 The Ministry has explained that the present Bill has a very specific
purpose, to prevent sexual harassment at the workplace. As such, it is
essential that “harassment” is qualified to be of a sexual nature. Unless
“sexual harassment” is so defined, it would fall within the realm of
“harassment” per se, which is already addressed under the IPC.

6.22 It was suggested to replace the words “sexual nature” in sub-
clause (v) with “sexual indignity” because the words ‘sexual nature’ seemed
ambiguous and the word ‘dignity’ had a well-defined meaning in law. The
Committee observes that the present definition of ‘sexual harassment’
is based on the definition given by the Supreme Court in Vishaka case.
The Committee feels that this definition would serve the desired purpose.

6.23 Another view which was put forth before the Committee was that
the definition of ‘sexual harassment’ should commence with the words,
‘sexual harassment shall mean and include but not confined to............ .
The Ministry was of the view that the definition provided detailed
illustrations, which were intended to provide guidance to the Committee,
courts as well as aggrieved women in understanding the scope of the law.
As such, there was no need to add further explanations to elaborate on
the definition.

6.24 The Committee believes that the present definition of ‘sexual
harassment’ would suffice and serve its purpose as it is based on the
definition given by the Supreme Court. However, keeping in view various
developments in technology and harassment through these mediums,
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the following words as given in the definition of ‘sexual harassment’ in
the NCW draft Bill, 2010 can be added at the end of sub-clause (v):—

“whether verbal, textual, physical, graphic or electronic or by any
other actions”.

Sexual harassment will thus include any other unwelcome physical,
verbal or non-verbal conduct of sexual nature whether verbal, textual,
physical, graphic or electronic or by any other actions.

6.25 The term ‘workplace’ has been defined as follows:—

“workplace” includes—

(i)

(i1)

(iii)
(iv)

any department, organisation, undertaking, establishment,
enterprise, institution, office, branch or unit which is
established, owned, controlled or wholly or substantially
financed by funds provided directly or indirectly by the
appropriate Government or the local authority or a Government
company or a corporation or a co-operative society;

any private sector organisation or a private venture,
undertaking, enterprise, institution, establishment, society,
trust, non-governmental organisation, unit or service provider
carrying on commercial, professional, vocational, educational,
entertainmental, industrial, health services or financial activities
including production, supply, sale, distribution or service;

hospitals or nursing homes;

any place visited either by air, land, rail or sea by the employee
arising out of, or during and in the course of employment.

6.26 It was informed that keeping in view the fact that more than
90 per cent of the workforce is engaged in the unorganized sector, the
proposed Bill covers both organized as well as unorganized sector under
the definition of ‘workplace.’ Further, recognizing that a woman employee
may face harassment even outside the physical boundaries of workplace,
in course of her employment, the definition of “workplace” also includes
“any place visited either by air, land, rail or sea by the employee arising
out of, or during and in the course of, employment.

6.27 Many suggestions have been made by stakeholders for broadening
the definition of ‘workplace’ as indicated below:—

Bill restricts itself to the employer-employee relationship and
does not include a student-teacher relationship as being
addressed in Medha Kotwal case.
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— Teacher-student relationship needs to be brought within the
ambit of the Bill

— definition of workplace to include travel to and from the
workplace as well as travel in connection with work as specified
under Vishaka guidelines

— educational institutions and charitable institutions to be included

— establishments such as courts, legislative assemblies, panchayats,
municipal council, Houses of Parliament to be included

— workplaces to include natural markets of the vendors, vending
spaces, markets, public places where any activity for a livelihood
is undertaken

— workplaces to include farms, factories, small industries etc.
— house or dwelling place may also be included

The Committee finds that the Ministry has specifically excluded religious
and charitable institutions and a house dwelling from the purview of the
Bill. However, educational institutions are included in the present definition.

6.28 The Committee observes that definition of the term ‘workplace’
covers all categories of workplaces falling under Government and private
sector and also includes any place visited by air/land/sea/rail. On being
asked about the viability of including an incident of sexual harassment
occurring at a place visited by an employee, the Committee has been
informed that women employees may face harassment not only within
the physical boundaries of the workplace but even outside it, which
may be during or in course of her employment. This may include
harassment from a co-worker or from an employee of the workplace
visited by her in course of her employment or by a third party at such
place. While agreeing with the clarification given by the Ministry, the
Committee would like to point out that a very crucial area which strictly
speaking cannot be considered a workplace has remained out of the
ambit of the Bill thereby leaving the aggrieved woman in situations
which may cause harm to her. Very frequent incidents of women
employees being sexually harassed during their journey from home to
workplace and vice-versa are being reported. The Committee, therefore,
feels that vehicles being provided by the employer should also be covered
under the definition of ‘workplace’. Accordingly, the words ‘any vehicle
provided by the employer’ may be added at the end in sub-clause (iv).

6.29 The Committee would also like to point out since it has
recommended for inclusion of domestic workers within the ambit of the
Bill, a house or dwelling place should be added in the definition of
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workplace. This may be included in the definition of a workplace as
given in the NCW draft of 2006 which reads as follows:—

“includes any place where an aggrieved woman or defendant or
both is/are employed or works, or visit in connection with work
during the course of or arising out of employment.”

6.30 Clause 2(0) defines ‘unorganized sector’ as follows:—

“unorganised sector” in relation to a workplace means an enterprise
owned by individuals or self employed workers and engaged in the
production or sale of goods or providing service of any kind whatsoever,
and where the enterprise employs workers, the number of such workers
is less than ten.”

6.31 Some stakeholders deposing before the Committee pointed out
that about 95 per cent of the female work force was engaged in the
unorganized sector and their working conditions were different from those
in the organized sector. The present Bill focused more on the formal
sector and employer-employee relationship. In the informal sector, specific
employer-employee relationship did not exist. It was suggested that a
separate chapter that takes into account the specific work conditions of
this large labour force in the unorganized sector should be included in the
Bill.

6.32 When this issue was taken up with the Ministry, it was clarified
that the present definition of ‘unorganized sector’ was broad enough to
include all categories of establishments that form part of this sector and
there was a specific complaints redressal mechanism for this sector in the
form of Local Complaints Committee. It was also emphasized that a separate
chapter on the unorganized sector would have the effect of limiting its
scope and applicability. Although NCW Bill, 2006 had a schedule with a list
of establishments in 19 categories that might fall within this sector, it was
pointed out that no such listing of unorganized sector establishments could
be made as this could be quite exhaustive. Committee’s attention was also
drawn to the fact that the Legislative Department whose opinion was
sought in the matter in 2008 was of the view was that as there was no
ambiguity about the unorganized sector falling within the ambit of the
legislation, there was no need to have a separate chapter for this sector.

6.33 The Committee is of the view that the justification given by
the Ministry for not having a separate chapter on unorganized sector is
quite convincing. The Legislative Department has also approved the
stand of the Ministry in this regard. However, it is equally true that in
the unorganized sector, employer-employee relationship as prevailing
in the formal sector does not exist. The Committee would like to mention
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that provision of a Local Complaints Committee alone for the unorganized
sector will not serve the purpose. Secondly, in the formal sector,
employer will be directly supervising the working of Internal Complaints
Committee. For the Local Complaints Committee, District Officer has
simply the role of setting up of these Committees at the district level
or at the sub-district level, wherever required. Although the employer
is supposed to assist the LCC also, it may not happen when the inquiry
is to be conducted against him. No liability is fixed on the District
Officer for not setting up of Local Complaints Committee as in the case
of employer for Internal Complaints Committee. The Committee is of
the firm opinion that more pro-active role needs to be assighed to the
District Officer so far as the functioning of LCC is concerned. The
Committee, accordingly, recommends that specific duties as indicated
in NCW Draft Bill, 2010 should be included in the present Bill also. Only
then, the LCCs will be in a position to protect the most vulnerable
segment of women workforce in the unorganized sector. The Committee
will be making recommendations in the relevant provisions.

VIl. CLAUSE 3 : PREVENTION OF SEXUAL HARASSMENT

7.1 Clause 3 relating to prevention of sexual harassment reads as
follows:—

“No woman shall be subjected to sexual harassment at any workplace
which may include, but is not limited to—

(i) implied or overt promise of preferential treatment in her
employment; or

(ii) implied or overt threat of detrimental treatment in her
employment; or

(iii) implied or overt threat about her present or future employment
status; or

(iv) conduct of any person which interferes with her work or creates
an intimidating or offensive or hostile work environment for
her; or

(v) humiliating conduct constituting health and safety problems
for her.”

7.2 This clause makes provision for prevention of sexual harassment.
It provides that no woman shall be subjected to sexual harassment at any
workplace. While the Bill has a general definition of ‘sexual harassment at
the workplace’, clause 3 is more specific and addresses indirect harassment
including intimidation and creation of a hostile work environment. The
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Committee was also informed that the Supreme Court in the Vishaka case,
while defining sexual harassment had also gone beyond the specific acts
of sexual harassment to include such acts as covered under Clause 3.

7.3 Committee’s attention was drawn to the fact that there was no
link between the definition of sexual harassment under Clause 2(m) and
circumstances listed under Clause 3. Provision under this clause needed to
be linked to having made a complaint about sexual harassment. It was also
suggested that express prohibition of sexual harassment at the workplace
must be laid down. This provision should also provide that sexual harassment
constituted misconduct. Reason being that unless it was a misconduct
under the existing labour statutes, disciplinary action could not be taken.
The Committee takes note of the modified Clause 3 to read as follows:—

“3. Prohibition of sexual harassment: (1) No woman shall be subjected
to sexual harassment at the workplace.

(2) Sexual harassment and victimization in relation to any act of
sexual harassment shall constitute a misconduct.”

The Committee also takes note of a specific Clause 3A on victimization
as reproduced below:

“Prohibition of victimization—(1) (a) No woman shall be victimized for
doing a protected act or for having made a complaint of sexual
harassment as defined under this Act.

(b) Victimization in relation to an act of sexual harassment shall be
considered to include the following circumstances:

(i) implied or overt promise of preferential treatment in her
employment; or
(ii) implied or overt threat of detrimental treatment in her
employment; or
(iii) implied or overt threat about her present or future employment
status; or

(iv) conduct of any person which interferes with her work or creates
an intimidating or offensive or hostile work environment for
her; or

(v) humiliating conduct constituting health and safety problems
for her.

(2) (a) No aggrieved woman or any other person shall be victimized
for doing any protected act under this Act.
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(b) Each of the following shall be considered to be a protected act
under this Act—

(i) conducting inquiry under this Act;

(ii) giving evidence or information in connection with inquiry under
this Act;

(iii) doing any other thing for the purposes of or in connection with
this Act;

(iv) making an allegation (whether express or not) that A or another
person has contravened this Act.

Explanation 1—A person (A) victimizes another person (B) if A subjects
B to a detriment because—

(i) B does a protected act; or
A believes that B has done, or may do, a protected act”.

7.4 The Committee is of the view that Clauses 3 and 3A as
reproduced above would take care of all eventualities which a victim
of sexual harassment may face and provide necessary safeguard to her.
Not only this, express provision of sexual harassment being considered
a misconduct would enable the employer to take action as recommended
under the service rules. Another positive outcome of such an elaborate
provision would be that it would act as an effective safeguard to the
witnesses and all those involved in the inquiry proceedings from any
victimization.

7.5 The Committee would also like to emphasize that what
constitutes misconduct in the context of sexual harassment and what
penalties it would attract should be provided in service rules so far as
Government and Public Sector bodies are concerned. With regard to
private employers, steps should be taken to include the aforesaid
prohibitions in the standing orders under the Industrial Employment
(Standing Orders) Act, 1946. The Committee would appreciate if the
Ministry takes a pro-active role in the matter and make an assessment
about the service rules applicable to all categories of employees and
ensure that misconduct relating to sexual harassment is incorporated
therein.

7.6 Another view point which was placed before the Committee was
that the different forms of sexual harassment should be graded and the
nature and range of punishment for each kind of harassment be specified;
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from minimum to maximum and defined for the different kinds of
harassment, commensurate with the degree of gravity of the offence. The
Ministry submitted in this regard that keeping in mind the nature of
harassment, the subjectivity in the issue and the extent it may affect a
woman, it may not be possible to lay down forms of sexual harassment in
a graded manner and list the nature of punishments.

7.7 The Committee also opines that grading of different forms of
sexual harassment and punishment level specified accordingly would
not be feasible as it would limit the scope of the definition of sexual
harassment. Moreover, the Committee believes that ICC/LCC will be
making inquiry and based on their findings, they would recommend
action to the Employer or the District Officer.

7.8 Another point highlighted by the stakeholders was the questioning
or challenging the moral character of the complainant after a complaint
of sexual harassment has been filed. In such a case, the respondent needed
to be punished. The Committee would like to point out that this was a
well accepted legal principle that in cases of sexual abuse, character of
the woman would not be taken into account and if discussed would not
have any impact on the decisions taken. In view of this, the issue of
challenging a complainant’s moral character would not arise.

7.9 Clause 3(iv) makes a mention of a ‘hostile work environment.’
Attention was also drawn to the definition of hostile work environment in
the Protection against Sexual Harassment of Women Bill, 2006. It was,
accordingly, suggested that the following definition of ‘hostile work
environment” may be added:—

“Hostile work environment’ is said to be created when any act of
sexual harassment has the purpose or effect of unreasonably interfering
with an individual’s work performance or creating an intimidating,
hostile or offensive work environment”.

The Ministry was of the view that all the elements suggested so as
to constitute a ‘hostile work environment’ were already included in
Clause 3(iv) and a separate definition was not required. The Committee
believes that a specific definition of a ‘hostile work environment’ as
suggested above need to be included because the intention is only to
protect the woman or victim from any additional suffering apart from
being sexually harassed. Sensitivity to the plight of a victim is essential
as it would be very difficult for her to continue working if her work
environment becomes hostile, offensive or intimidating in any way.
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VIIl. CLAUSE 4 : CONSTITUTION OF INTERNAL COMPLAINTS COMMITTEE

8.1 Clause 4(1) relating to ‘Constitution of Internal Complaints
Committee’ reads as follows:—

“(i) Every employer of a workplace shall, by an order in writing,
constitute a Committee to be known as the “Internal Complaints
Committee”:

Provided that where the offices or administrative units of the workplace
are located at different places or divisional or sub-divisional level,
the Internal Committee shall be constituted at all administrative units
or offices”.

8.2 Objections were raised by some of the stakeholders for having a
permanent set up of ICC. It was suggested that such committees should be
set up only upon receiving a complaint and should be disbanded after the
inquiry proceedings were over and inquiry report submitted. On this issue
being raised with the Ministry, it was clarified that this provision had been
specifically included as confidence-building measure as well as to ensure
impartiality in the inquiry proceedings. Such Standing Committees would
also provide easy and timely access to victims and there would be no delay
due to procedural requirements.

8.3 The Committee would like to emphasize on the fact that a
victim of sexual harassment needs support and assistance in filing a
complaint and going through the inquiry process for the redressal of
her complaint. A mechanism already in place would definitely help her
to seek justice at the earliest. The Committee agrees with the Ministry
that for timely and easy access to victims, these Complaints Committees
should be permanent so as to avoid any delay due to procedural
requirements of formally constituting such Committees every time a
complaint is received.

8.4 Committee’s attention was drawn to another practical problem
relating to constitution of ICC in every office/unit/branch of a company
which may be a challenge to the employers. It may pose administrative
issues and inconsistent decision-making. It might also happen that
administrative units/offices may not have a female employee or only one
female employee. It was suggested that ICC should be constituted company-
wise and vested with the power of planning and decision-making at a
particular given location of the employer and further commissioning of
junior level authorities at each branch/unit to carry on the proceedings
under the supervision of ICC. Such junior level authorities would be
employees of the employer and formed at the good judgement of the
employer. This would help in arriving at a timely decision, through all the
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locations of the employer, making the process firm and ensuring the
implementation of the objective of the Bill.

8.5 On a specific query in this regard, it was clarified by the Ministry
that in case of organization having more than one office at one or more
locations and facing difficulty in constituting ICC at its branch offices/
units, ICCs may be constituted at the headquarters which may cover the
other units also by co-opting local members from that branch/unit from
where the complaint may arise. It was also indicated that this being a
matter of modality could be elaborated upon in the Rules.

8.6 The Committee believes that this provision should be in the Act
itself specifying the circumstances where companies can be exempted
from such a provision. The Committee would like draw attention to the
following proviso to the clause relating to constitution of ICC in the
NCW Bill, 2010:—

“provided that where the offices or administrative units of the
workplace are located at different places, the Committee shall as
far as practicable be constituted at all administrative units of
offices.”

However, this provision needs to be made more specific in the
context of practicality and viability of constituting an ICC in every
workplace. The Committee is in agreement with the suggestion for
having viable and workable institutional mechanism for handling sexual
harassment cases occurring in small administrative units of company
scattered over different areas. The Committee is happy to note the
alternative mechanism suggested by the Ministry. The Committee would,
however, like to point out that the such a provision should be
incorporated in the Bill itself so as to ensure removal of any ambiguity.

8.7 Clause 4(2) deals with the composition of the ICC which provides
for four members. This has been pointed out by some stakeholders to be
problematic in the event that the bench is evenly divided over a case. The
Committee is in agreement with this and recommends to the Ministry
for increasing the number of members to at least five or an odd number
so that there is no deadlock over a case and taking of decisions is
facilitated.

8.8 Clause 4(2)(a) emphasizes that the Presiding Officer of the ICC
should be a woman employed at a senior level. The Ministry submitted
that this sub-section was specifically included as a confidence-building
measure for women who approach the Internal Committee with a complaint
under the Bill. The basic premise of the provision was that given the
nature of such complaints, women may be more comfortable approaching
a woman at the senior level. It was neither the premise nor the
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understanding that only women were capable of arbitrating complaints of
sexual harassment.

8.9 It was pointed out that the Presiding Officer of the ICC must also
have a commitment to women’s issues. Further, in case the other offices
or administrative units of the workplace which do not have a senior level
woman employee, the District Officer notified under Section 5 should
nominate a ‘woman member’ of the LCC instead of any member of the
LCC. Clause 4(2)(a) and its second proviso should accordingly be amended
as follows:—

“a Presiding Officer who shall be a woman employed at a senior level
at workplace from amongst the employees and has shown commitment
to the cause of women:

Provided further that in case the other offices or administrative units
of the workplace do not have a senior level woman employee, the
District Officer notified under Section 5 may nominate a woman
member of the Local Complaints Committee in that area to act as
Presiding Officer”.

Another suggestion regarding the Presiding Officer was that in case a
senior level woman was not present to be a part of the ICC, the Presiding
Officer should be an employee of the employer or part of the ombudsman
network appointed by the company.

8.10 The Committee is of the considered view that in case senior
level woman employee is not available, it would not be a viable option
to always approach the District Officer of the LCC for nominating such
a member as the Presiding Officer. The Committee, instead, believes
that it would be better or more workable to have a senior woman
officer from sister organization or other Departments or other Banks or
other organisations. In this way, the employer would have more flexibility
rather than simply approaching the LCC and waiting for the District
Officer to nominate the Presiding Officer.

8.11 Sub-clause (2)(b) provides for not less than two members from
amongst employees preferably ‘committed to the cause of women’ or who
have had experience in social work or have legal knowledge to be nominated
by the employer. It was pointed out by some stakeholders that the eligibility
criteria for members of the Internal Committee required the two members
from amongst employees preferably committed to the cause of women or
who have had experience in social work or have legal knowledge. Background
in law or legal knowledge was not considered a mandatory provision inspite
of giving this Committee the powers of a civil court under the Code of Civil
Procedure for summoning, requiring the discovery and production of
documents etc. This seemed to be in contrast to the composition of LCC
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where at least one member was supposed to have a background in law or
have legal knowledge.

8.12 The Ministry had submitted that it was not advisable to keep a
rigid provision regarding a member having legal knowledge as all
organizations may not have employees with legal background. This,
according to the Ministry, was meant to be a guideline provided to the
employer while constituting the ICC.

8.13 The Committee is convinced by the explanation of the Ministry
as rigid provisions cannot be made for constituting ICCs at all workplaces
which may be of different nature altogether. A certain amount of
flexibility is required for the constitution of ICC. The Committee,
however, would like to emphasize that training of the members of the
ICC should be made an essential component so as to ensure that the
members are well-aware of legal provisions required for handling the
sexual harassment cases. Only then, ICC can be termed as a viable
institutional mechanism for carrying out the mandate assigned to it.

8.14 Sub-clause (2)(c) entails that one member from amongst the non-
governmental organizations or associations committed to the cause of
women should be nominated as a member in ICC. Reservations have been
expressed by some stakeholders regarding the inclusion of external members
specially from NGOs related to women rights. According to them, such a
specification clearly indicates the inherent bias and prejudice intended to
be introduced in the system. It was suggested that ICC of any organization
should be formed with only employees from within the organization. NCW,
on the other hand, suggested the inclusion of representative of trade
unions/employees association as a member of the Committee which would
be in the interest of the employees.

8.15 Ministry’s stand on the reservations expressed above is that the
external member of NGO representative was specifically included to bring
an outside perspective to the proceedings, thereby ensuring objectivity in
the deliberations and findings of the Committee. Further, the Ministry
found no reasonable or justified basis for believing that women’s
organizations have an inherent bias against men.

8.16 The Committee would like to reiterate the pro-active role to
be played by NGOs in the implementation of the legislation. The
Committee finds no flaw in having a member from the NGOs in the ICC.
It is, in fact, in consonance with the direction of the Supreme Court in
Vishaka Case. The Supreme Court suggested the inclusion of a third
party-either NGO or other body familiar with the issue of sexual
harassment for preventing any pressure from senior level. Accordingly,
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a member of NGO would be a welcome inclusion in the ICC for it to
function in an objective manner.

8.17 Sub-clause (3) specifies the terms of the Presiding Officer and
every Member of the Council to be three years from the date of nomination.
The Committee observes that no provision for reconstitution of the ICC has
been made. The Committee takes note of the specific provision in this
regard proposed in the NCW draft Bill, 2006. The Committee is of the
view that a similar provision clearly laying down reconstitution of an
ICC on completion of three year term with the condition that the previous
Committee or individual members of the previous Committee may be
re-appointed but not for more than two terms needs to be included in
the present Bill.

8.18 Sub-clause (4) provides that the Presiding Officer and Members
of ICC shall be paid such fees or allowances for holding the proceedings
as prescribed by the employer. Objections were raised to this provision
as it was felt that as the Presiding Officer and members would be
employees of the organization, this matter may be left to the discretion
of the employer. The Committee finds some merit in the argument. The
Committee would, however, like to point out that the one member
from amongst the NGOs or associations committed to the cause of women
not being employee of the organization, needs to be compensated for
rendering his services as a member of ICC. The Committee, therefore,
recommends that this issue needs to be reviewed in the right perspective
and the provision modified accordingly.

8.19 Sub-clause (5) lays down the conditions which would render the
Presiding Officer or a member of ICC disqualified. It was pointed out that
some of the conditions could not be considered relevant in the present day
situation. For example, disqualification like insolvency was taken from
pre-existing laws which could not be considered relevant in today’s context.
Normally, companies go in for insolvency and not individuals. Similarly,
disqualification regarding ‘being of unsound mind and stands so declared
by a competent court’ needs to be modified as such terms are no longer
referred to in statutes. Lastly, the condition of ‘engaging during his term
of office in any paid employment outside the duties of his office’ goes
against NGOs who may be gainfully employed elsewhere.

8.20 In the light of the above, the Committee recommends the following
sub-clause be included in place of sub-clause (5):

“Where the Presiding Officer or any Member of the Internal Committee,—

(a) contravenes the provisions of section 16; or

(b) an inquiry into an offence under any law for the time being in
force is pending against him or her or he or she has been
convicted for such offence; or
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(c) he or she has, in any manner, exhibited bias against any
employee, by acts or in writing or otherwise; or

(d) if subject to any disciplinary control, whether a public servant
or otherwise, a disciplinary proceeding is pending against him
or her, or he or she has been found guilty in any such proceeding;
or,

(e) is convicted and sentenced to imprisonment for an offence
which involves moral turpitude; or

(f) has so abused his or her position as to render his or her
continuance in office prejudicial to the interest of the
complainant;

Such Presiding Officer or Member, as the case may be, shall be removed
from the Committee and the vacancy so created or any causal vacancy
shall be filled by fresh nomination in accordance with the provisions of
this section”.

8.21 Another very pertinent issue to which Committee’s attention was
drawn was that there was no public data on either the number of workplaces
where ICC would have to be set up or the number of NGO personnel
committed to the cause of women available in the country. There could
be difficulties in bringing into effect the basic structure envisaged under
the proposed legislation if sufficient number of such NGO personnel would
not be available. The Committee foresees operational difficulties in the
functioning of ICC in case of non-availability of NGO member. The
Committee is of the view that viability of this mandatory condition of
member of NGO to be nominated as a member of ICC may be looked
into. Supreme Court guidelines of having a member of either an NGO
or other body familiar with the issue of sexual harassment can be a
viable option.

8.22 The Committee observes that every organization whether in
the private or Government Sector has an association representing its
employees. Similarly, educational institutions have teacher and student
bodies. Not only this, every organization has a desighated officer for
taking care of welfare related activities of its employees. The Committee
recommends to the Ministry for exploring the possibility of including
representatives from trade union/employee association/student union/
welfare officers. Besides that, the eligibility criteria for selection of
member from NGOs or association should also be specified along with
work experience in conducting inquiry and dispensing justice in the
Rules to be framed under the proposed legislation.

8.23 Committee’s attention has also been drawn to the fact that
institutional mechanism of Complaints Committee already exists in some
organizations. For example, universities have already passed statutes
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whereunder local committees are appointed by inviting participation
from teachers and students through election mode. The Committee is
of the view that an enabling provision needs to be included which
would provide that if there is already an existing Complaints Committee
under any law for the time being in force then that Committee will
continue as ICC. The Committee, accordingly, recommends that this
aspect may be examined and relevant provision added so as to avoid
any conflict with the existing institutional mechanism carrying out its
mandate as envisaged under the relevant law.

IX. CLAUSE 6 : CONSTITUTION AND JURISDICTION OF LOCAL COMPLAINTS
COMMITTEE

9.1 Clause 6 deals with the constitution and jurisdiction of Local
Complaints Committee and reads as follows:—

(1) Every District Officer shall constitute in the district concerned,
a Committee to be known as the “Local Complaints Committee”.

(2) Where constitution of the Internal Committee at a workplace is
not feasible on account of less than ten persons being employed
at such work place or where the complaint is against the
employer himself, the District Officer shall, constitute at every
concerned block, taluka or tehsil in rural or tribal area and
ward or municipality in urban area, additional Local Committee
which shall also be known as the “Local Complaints Committee”
for that area concerned.

(3) The jurisdiction of the Local Committee shall extend to the
area within the district, or block, taluka or tehsil or ward or
municipality level where it is constituted.

9.2 Apart from providing the constitution of LCC at district level, it
has also been stipulated that where constitution of the Internal Committee
at a workplace is not feasible on account of less than ten persons being
employed at such work place or where the complaint is against the employer
himself, the District Officer shall, constitute at every concerned block,
taluka or tehsil in rural or tribal area and ward or municipality in urban
area, additional Local Committee which shall also be known as the “Local
Complaints Committee” for that area concerned. It also provides that the
jurisdiction of the Local Committee shall extend to the area within the
district or block, taluka or tehsil or ward or municipality level where it is
constituted.
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9.3 During the course of interactions with stakeholders, a number of
issues/doubts were raised about the viability of the proposed LCCs as
indicated below:—

— the composition of the LCC was problematic as the District
Officer is an officer with a number of responsibilities and
therefore, Local Complaints Committee would not be a priority
for him.

— The functions of the district level and the block/taluka level
Committee are not delineated clearly leading to ambiguity. It
was not clear whether the block level Committee would be a
temporary ad-hoc Committee or permanent Committee.

9.4 Committee finds the problem areas highlighted in the setting up
of LCCs to be quite genuine. The feasibility of having such a LCC in
every block/taluka/tehsil in rural and tribal area and ward/municipality
in urban area needs to be looked into, especially in the case of big
districts. The Committee believes that practical aspects like setting up
an office for such LCC also require careful examination. The Committee
is of the view that a beginning can perhaps be made by having district
level committees on a permanent basis. So far as setting up of such
committees at block, taluka or tehsil in rural or tribal area and ward
or municipality in urban area is concerned, in case of non-feasibility of
an ICC at a workplace having less than ten employees, the Committee
is of the view that District level LCCs can handle such cases. To make
their task easier, a local member from the taluka/ward etc. may be
co-opted as a member wherever any incident of sexual harassment case
had occurred.

9.5 Committee takes note of a very pertinent issue highlighted by NCW
that where the perpetrator might be the concerned Head of the
establishment or Head of a large private company/Government
establishment. Block, taluka or tehsil level Local Committee or even district
level Local Committee would not be in a position to provide adequate
redressal in such cases. It was suggested that a provision for a High Power
Committee constituted under the Ministry may be considered to address
such situations and the punishment in case of employers may be made
more stringent. On this matter being taken up with the Ministry, it was
pointed out that setting up of a high-power Committee may not be feasible.

9.6 The Committee understands the predicament of Local Level
Committee in providing redressal to victims against highly placed officials
of a Government or private company. The Committee would like to
point out that categorical non-acceptance by the Ministry would not
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solve the problem. An alternate mechanism has to be identified. The
Committee is of the view that State Commissions for Women need to
be involved in handling of cases against employers. A workable
mechanism which can be the district level LCC with representative
from the State Commission for Women can be the best option.

X. CLAUSE 7 : COMPOSITION, TENURE AND OTHER TERMS AND
CONDITIONS OF LOCAL COMPLAINTS COMMITTEE

10.1 Clause 7 deals with the composition, tenure and other terms and
conditions of LCC. It provides that the members of Local Complaints
Committee shall be nominated by the District Officer which shall consist
of:-

— (a) a Chairperson to be nominated from amongst the eminent
women in the field of social work and committed to the cause
of women;

— (b) one Member to be nominated from amongst the women
working in block, taluka or tehsil or ward or municipality in the
district;

— (c) two Members, of whom at least one shall be a woman, to
be nominated from amongst such non-governmental organisations
or associations committed to the cause of women, which may
be prescribed provided that one of the nominees should,
preferably, have background in law or legal knowledge; and

— (d) the Protection Officer appointed under sub-section (1) of
section 8 of the Protection of Women from Domestic Violence
Act, 2005 in the District, in which block, taluka or tehsil in rural
or tribal area or ward or municipality in urban area, the Local
Committee is constituted. At least one-half of the total Members
so nominated shall be women.

10.2 It further provides that the Chairperson and every Member of the
Local Committee shall hold office for such period as may be specified by
rules which shall not exceed three years from the date of their appointment.
It also provides that the Chairperson or any Member of the Local Committee
shall be removed from the Local Committee if he contravenes the provisions
of Clause 16 relating to prohibition of publication or making known contents
of complaint and enquiry proceedings and the vacancy so created or any
casual vacancy shall be filled by fresh nomination in accordance with the
provisions of this clause. The Chairperson and Members of the Local
Committee shall be entitled to such fees or allowances for holding the
proceeding of the Local Committee as may be prescribed by rules.
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10.3 Reservations have been expressed by many stakeholders regarding
the criteria “committed to the cause of women” for Chairperson and
Member of LCC. It was stated that the Vishaka guidelines nowhere mentioned
such a pre qualification for being member of the Complaints Committee.
It was also emphasized that appointment/nomination of most of the
members including Chairperson of the LCC purely based on one gender
would be devoid of judicial mindset. Under such circumstances, possibility
of biased and injudicious decision cannot be ruled out where many cases
would be heard on the basis of circumstantial evidence which required
proper mindset of judicial knowledge. In Indian judicial practice, no
evidence of precedence was found where only women judges were eligible
for trial of cases, involving heinous crimes including rape, murder etc.
against women. Therefore, it was suggested that the appointment of the
Committee Chairperson and members should be on the basis of their
integrity and judicious approach.

10.4 The Ministry has justified the inclusion of criteria of ‘committed
to the cause of women’ by stating that this qualification was included
keeping in mind that the Chair/Members should be sensitive to the concerns
of women and to permit broad based selection. These members would be
persons who have done outstanding work for women. Qualifications of
members can subsequently be elaborated through the Rules.

10.5 The Committee is convinced by the justification of the Ministry
because utmost sensitivity and care should be shown towards a victim
of sexual harassment by the members of Local Complaints Committee.
The Committee would also like to draw attention to the criteria laid
down by the Supreme Court for members of the Complaints Committees
which stipulate that such Committees should be headed by a woman
and not less than half of its members should be women. To prevent the
possibility of any undue pressure or influence from senior levels, a
third party which could be either an NGO or other body familiar with
the issue of sexual harassment. The Committee observes that broadly
speaking, the composition of LCC is envisaged as per the Supreme
Court guidelines. The Committee also takes note of the assurance given
by the Ministry that qualifications of members of LCC would be elaborated
in the Rules.

10.6 The Committee observes that majority of women working in the
unorganized sectors especially working as domestic workers were women
from the oppressed sections like the Scheduled Castes and Schedule Tribes,
OBCs and minorities. It was impressed upon the Committee that adequate
representation needed to be given to such women in the composition of
the Local Complaints Committee so as to safeguard their interests.
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The Committee, therefore, would like the Ministry to include a provision
for giving representation to women from Scheduled Castes, Scheduled
Tribes, OBCs and Minorities in the Local Complaints Committee,
depending upon local conditions for fair dispensation of justice from a
body which represented all sections of the society.

10.7 The Committee would, however, like to draw attention to a
very important suggestion given by some stakeholders regarding the
inclusion of a representative of trade union/employees association as a
member of the Committee which would be in the interest of the
employees. It was asserted that composition of LCC should embrace
both a women rights perspective as well as a workers’ rights perspective.
The Committee supports the inclusion of representative of trade union
or employee association and recommends to the Ministry to incorporate
this category of members in the LCC in order to have a broad-based
membership protecting the interests of the victim as a woman as well
as an employee. The Committee recommends that the following addition
may be made in clause 7:—

“one member to be nominated from amongst the registered trade
unions or workers associations functioning in that block or district”.

10.8 It was also pointed out before the Committee that any stipulation
with respect to number of women in the composition of the Committee
was unnecessary and made a prejudiced assumptions that only women
members are capable of arbitrating complaints. The Committee would
like to point out that more number of women in the Committee would
be more comforting for a victim of sexual harassment as she would feel
free to speak out. This has to be perceived from the viewpoint of a
victim. The Committee takes the opportunity to point out here that out
of the five members of the LCC, three members are mandated to be
women. The proviso that at least half of the total members shall be
women, therefore, becomes redundant. The Committee, accordingly,
recommends to the Ministry to delete the said proviso.

10.9 Role and functioning of Protection Officers to be nominated to
LCC was highlighted by many stakeholders. Clause 7(i)(d) specifies
nomination of Protection Officers appointed under the Protection of Women
from Domestic Violence Act, 2005 in the District, in which block, taluka
or tehsil in rural or tribal area or ward or municipality in urban area the
Local Committee is constituted. The constitution of sub-district level LCCs
is envisaged only where it is deemed feasible, keeping in view the size and
population of enterprises covered under the Bill. In case, there were no
Protection Officers appointed at the sub-district level, it may not be feasible
for a single officer to serve on both the Committees. It was clarified by
the Ministry that in such cases, District Officer would be required to
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nominate any other person at sub-district level to attend the meetings.
This was to be specifically provided through the Rules.

10.10 The Committee has been given to understand that LCCs would
be benefitted by nomination of Protection Officers on account of their
having requisite knowledge and orientation as well as sensitivity gained
from working with victims of domestic violence and procedural knowledge
gained in assisting court cases.

10.11 It was pointed out that engagement of Protection Officer under
this legislation seemed to be problematic and unpractical also. It was
problematic because these officers were understaffed and had no resources
to implement the DV Act. Burdening them with additional responsibility
would not be correct. Secondly, the role of these officers under this
legislation was not clear. It was also not clear whether they would be
required to serve only on the District level Complaints Committee or each
block/taluka level Committee in the district. If the officer was required
to serve at the latter level, it would be highly improbable for a single
officer in each district to fulfill his/her roles mandated under this legislation
as well as the DV Act, 2005.

10.12 Taking into consideration the problem areas cited above, the
Committee would like the Ministry to review the viability of having
Protection Officer as a member of LCC. Protection Officers already
have a well-defined mandate under the DV Act, 2005. The Committee
also has been given to understand that there is also a proposal to
appoint them as Dowry Prohibition Officer. Additional responsibility for
these officers under the proposed legislation would not be advisable for
its effective implementation. The Committee, therefore, is of the view
that in addition to the specific nomination of Protection Officer, an
alternative proposition will also have to be categorically mentioned in
the composition clause. Suggestion of the Ministry to provide for
alternative provision in the Rules cannot be considered viable from any
point of view and is therefore, not acceptable. The Committee takes
note of the alternative to Protection Officers, as given in the NCW Draft
Bill, 2010, i.e. ‘any other officer such as inspectors or additional
inspectors under the Shops and Establishments Acts of the respective
States, additional Inspectors under the Factories Act, 1948 or any other
public servant at the district level appointed under any law for the
time being in force’. The Committee considers the option given in the
draft NCW Bill, 2010 viable and more conducive for the functioning of
LCC. The Committee, accordingly, recommends incorporation of the
same in Clause 7(1)(d).
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10.13 Clause 7(2) entails that the Chairperson and every Member of
the Local Committee shall hold office for such period, not exceeding three
years, from the date of their appointment as may be prescribed. It has
been pointed out by stakeholders that stipulating tenure without any
stipulation of terms of service amounts to allowing the members to work
without any conditions attached to the job. The Ministry assured that
provisions may be added which would specify the conditions under which
the appointment of a person as Chairperson/Member would be prohibited
as in the case of ICC. The Committee feels that the three year tenure
of LCC should be specified in the similar manner as suggested in the
case of ICC.

10.14 Reservations were expressed by stakeholders regarding the
payment of fees or allowances to Chairperson and members of LCC for
holding its proceedings as indicated in Clause 7(4). The Committee observes
that similar reservations have also been expressed in respect of ICC also.
It was strongly recommended that no remuneration or allowances should
be made payable to any of the Committee members or Chairperson as it
would encourage frivolous and malicious cases to justify such payments.

10.15 The Committee would like to point out that composition of
Internal Complaints Committee and Local Complaints Committee is
significantly different. Whereas out of the four member ICC, Presiding
Officer and two members will be employees of the Establishment, the
five member LCC will be primarily composed of NGO representatives,
social activists, only exception being Protection Officer and woman
working in block/taluka/tehsil/ward/municipality. The Committee is of
the view that proposed entitlement of fees or allowances for LCC
Chairperson and members is justified and needs to be retained.

10.16 The Committee fails to understand the rationale of prescribing
only one condition for disqualification i.e. contravening the provisions
of Section 16 for the Chairperson and members of LCC as compared to
seven conditions of disqualification enumerated in Clause 4(5) for the
Presiding Officer and members of ICC. The Committee finds no
justification for different approach in respect of the two Committees
having the same mandate. The Committee, accordingly, recommends,
similar modification in Clause 7(3) as suggested in Clause 4(5).

XI. CLAUSE 8: GRANTS AND AUDIT

11.1 Clause 8 relates to Grants and Audit. It provides that the Central
Government may, after due appropriation made by Parliament by law in
this behalf, make to the State Government grants of such sums of money
as the Central Government may think fit, for being utilised for the payment
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of fees or allowances of the Chairperson and Members of the Local
Committee. It also empowers the State Government to set up an agency
and transfer the grants made under sub-clause (1) to that agency and the
agency shall pay to the District Officer, such sums as may be required for
the payment of fees or allowances of the Chairperson and Members of the
Local Committee.

11.2 The Committee observes that as per the Financial Memorandum,
Central Government will meet the entire expenditure on fees/allowances
payable to Chairperson/Members of LCC till 2012, i.e. the end of the
11t Plan period. Thereafter, it would be shared between Centre and State
Government on a ratio to be specified by the Central Government. The
Committee has been given to understand that this provision of sharing of
expenditure between Centre and States after 2012 is acceptable to the
State Governments. It was suggested by NCW that the provision for
budgetary allocation may be mandated to all State Governments and Central
Government by substituting the word ‘may’ by ‘shall’. The Committee is
of the view that budgetary provision is a crucial component for effective
implementation of any law and the Central Government has to take a
pro-active role in this matter. Ratio for division of expenditure between
Centre and State needs to be fixed in consultation with the State
Governments keeping in view their financial position. Only then, it can
be ensured to achieve the objective of providing relief to the most
vulnerable section of our women workforce.

XIl. CLAUSE 9: COMPLAINT OF SEXUAL HARASSMENT

12.1 Clause 9 relating to complaint of sexual harassment reads as
follows:—

“(1) Any aggrieved woman may make, in writing, a complaint of sexual
harassment at workplace to the Internal Committee if so constituted,
or the Local Committee, in case it is not so constituted:

Provided that where such complaint cannot be made in writing the
Presiding Officer or any Member of the Internal Committee or the
Chairperson or any Member of the Local Committee, as the case may
be, shall render all reasonable assistance to the woman for making
the complaint in writing.

(2) Where the aggrieved woman is unable to make a complaint on
account of her physical or mental incapacity or death or otherwise,
her legal heir or such other person as may be prescribed may make
a complaint under this section”.
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12.2 This clause provides for making of complaint of sexual harassment
and lays down the procedure for making a complaint to the concerned
Complaints Committee. The complaint has to be made by the aggrieved
woman in writing. However, in case of physical or mental incapacity or
death of aggrieved woman, her legal heir or any other person as prescribed
has the right to file the complaint on her behalf. Presiding Officer/
Chairperson/members are mandated to render all assistance to her in
filing a complaint, if required.

12.3 Reservations were expressed by many stakeholders before the
Committee that the clause was completely silent on the time frame within
which the complainant should file the complaint related to sexual
harassment. They emphasized that a time limit within which the complaint
needed to be filed from the time of alleged incident is of crucial significance
in settling sexual harassment disputes. Complainant should lodge the
complaint instantaneously without any loss of time. In the interest of
justice and to ensure that no evidence got damaged, destroyed or rendered
useless or escaped memory, it was important that time within which
complaint should be filed should be stipulated clearly and in unambiguous
terms in the proposed Act. Further, any delay in filing the complaint
should be explained in writing to the satisfaction of the Inquiry Committee.
The stakeholders suggested that a time limit of thirty days or four weeks
should be specified within which a complaint of sexual harassment should
be filed.

12.4 On the attention of the Ministry being drawn to this visibly
reasonable reservation and suggestion given, Committee was given to
understand that non-specification of any time-limit was a well-thought
action on the part of the Ministry. Nobody can deny that a woman would
require a lot of courage and determination to make up her mind and file
a complaint of sexual harassment. Fear of reprisal at the workplace, social
stigma attached as well as the lack of evidence, particularly where the
perpetrator was a superior were often the reasons for women hesitating
to file complaint. To ensure that she was not denied access to justice due
to her vulnerability, no time line for filing complaints had been provided
as it was advisable to do so.

12.5 The Committee agrees with the contention of the stakeholders
regarding having a time limit for filing a complaint of sexual harassment.
At the same time, the Committee also understands the intention of the
Ministry for recognizing the fact that the aggrieved woman may take
considerable time to muster enough courage to come forward and file
a complaint. However, clarification of the Ministry for not having any
time-limit for filing of complaint is not very convincing. The Committee
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believes that without any time limit, this would become an endless
process and may not lead to a logical conclusion. In the final interaction
with the Committee, the Secretary, agreed that having an open-ended
provision without specifying any time limit for filing a complaint of
sexual harassment would not be desirable as it would not be possible
for a Complaints Committee to conduct an inquiry in a justifiable manner.
The Committee, accordingly, recommends to the Ministry to work out
a reasonable time limit which is neither too short so as to deny justice
to the aggrieved woman who would be needing considerable courage
and will-power to file a complaint nor too long so as to dilute the real
objective.

12.6 The Committee takes note of the fact that in the draft NCW
Bill, 2010, aggrieved woman has the option to approach the State Women
Commission when the complaint is against the employer. The Committee
feels that such an option seems to be justified and needs to be included
as it would make the aggrieved woman more comfortable and secure.
With the kind of experience and expertise available with any State
Women Commission, it can be considered the most appropriate alternate
forum for filing of a complaint by the aggrieved woman, especially in
case when the complaint is against the employer himself. The Committee,
accordingly, recommends that the following proviso may be added to
Clause 9(1):—

“Provided further that an aggrieved woman may file a complaint
to the Commission where the complaint is against the employer”.

XIIl. CLAUSE 10: CONCILIATION
13.1 Clause 10 relates to conciliation which reads as follows:

“(1) The Internal Committee or, as the case may be, the Local
Committee, may, before initiating inquiry under Section 11 and at the
request of the aggrieved woman take steps to settle the matter
between her and the respondent through conciliation.

(2) Where a settlement has been arrived at under sub-section (i), the
Internal Committee or the Local Committee, as the case may be, shall
record the settlement so arrived and forward the same to the
employer or the District Officer to take action as specified in the
recommendation.

(3) The Internal Committee or the Local Committee, as the case may
be, shall provide the copies of the settlement as recorded under sub-
section (2) to the aggrieved woman and the respondent.
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(4) Where a settlement is arrived at under sub-section (i), no further
inquiry shall be conducted by the Internal Committee or the Local
Committee, as the case may be”.

13.2 This provision has been specifically incorporated as a woman’s
sense of justice may be met through various ways and settlement through
conciliation which would include instances such as tendering of an apology
or admission of guilt by the perpetrator. Before initiating enquiry and at
the request of the aggrieved woman, the Internal Committee/Local
Committee may take steps to settle the matter between her and the
respondent through conciliation and where a settlement has been arrived,
the Committee shall record the settlement so arrived and forward the
same to the employer or the District Officer to take action as recommended.
Copies of the recorded settlement to the aggrieved woman and the
respondent shall be provided by the Committee. No further enquiry shall
be conducted by the Committee thereafter.

13.3 Apprehensions were expressed by many stakeholders about undue
pressure on the aggrieved woman for going for conciliation. It was pointed
out that in case a complainant wanted the case to be mediated and
conciliated instead of there being an inquiry conducted, she was free to
do so. But by including this mode of resolving the issue in the law itself,
it was most likely that employees would insist on case being ‘settled and
conciliated’ instead of an inquiry being held, no matter how heinous the
act of sexual harassment was. Serious concern was, therefore expressed
as it was likely to be misinterpreted or misused by employers to coerce
complainants into some kind of settlement and withdrawal of complaint
without offering any justice. It was suggested that adequate steps must be
taken to ensure that the complainant was not under any threat or pressure
to pursue this route. It was emphasized that if process of conciliation was
undertaken by the aggrieved woman, it should also result in some corrective
action and the Complaints Committee should be vested with powers to
decide the corrective action to be taken. A serious attempt should be
made by the employers to ensure correction in deviant behavior of the
respondent.

13.4 The Ministry justified this clause by submitting that recognizing
that an aggrieved woman may be in an unequal power relationship
vis-a-vis the perpetrator and may thus be subjected to undue pressure
during conciliation, the Bill specifically puts in place a safeguard that any
conciliation proceeding can be initiated only at her instance. Not only this,
an inquiry can be initiated even after a settlement was arrived if conciliation
has not been complied with. There are thus sufficient safeguards to protect
an aggrieved woman from undue pressure or harassment.
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13.5 Reservations have been expressed by many stakeholders that by
legally providing a mechanism to bargain punishment with settlement, the
Act might become a tool for ‘legal extortion’. Monetary payments would
only render the proposed statute open for abuse. It was emphasized that
a complaint of sexual harassment was a serious complaint and under no
circumstances should the conciliation include any monetary settlements.
It was an outrage to the sensibilities of all self-respecting men and women
that money could be considered as adequate redressal for their loss of
dignity. Another issue raised was that as a complaint of sexual harassment
was a serious complaint, reconciliation should not be limited to monetary
settlements as no amount of money could wipe out the ignominies suffered
by a victim of sexual harassment.

13.6 The Committee finds that there are two issues in this clause
i.e. apprehensions regarding undue pressure on aggrieved woman for
conciliation and monetary settlement likely to be subject to misuse and
also outraging the sensibilities of the aggrieved woman. The Committee
would like to point out that safeguards against imposing undue pressure
on the victim can be seen in this very clause itself as the conciliation
would only be initiated at the instance of the victim herself. Also,
proviso to Clause 11(1) entitles the victim to approach ICC/LCC in the
event of any term or condition of the settlement not being complied
with. Secondly, the Committee does not find the mention of any
‘monetary settlement’ in the Bill. Even the clarification given by the
Ministry makes a mention of tendering of apology or admission of guilt
by the perpetrator. The Committee strongly recommends that there
should not be any ‘monetary settlement’ for it would trivialize a grave
act of sexual harassment.

13.7 Attention of the Committee has also been drawn to the fact
that if an aggrieved women opts for conciliation, the accused would be
let off simply by tendering his apology or admission of guilt. The
Committee suggests that a distinction should be made between a minor
offence and a major one. Tendering apology or admission of guilt would
be fine in the case of a minor offence but the same should not be
applicable to major offences. This can encourage the accused indirectly
and he can indulge in similar undesirable activities in future. Punishment
should be the only way of rendering justice to the aggrieved woman in
such cases. The Committee, accordingly, recommends to the Ministry
for making provision of conditional conciliation for minor offences
relating to sexual harassment. For other major offences, stern
punishment should be the only way out without any scope for the
conciliation.
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XIV. CLAUSE 11: INQUIRY INTO COMPLAINT
14.1 Clause 11 which deals with inquiry into complaint reads as follows:—

“Subject to the provisions of Section 10 and Section 16, the Internal
Committee or the Local Committee, as the case may be, shall proceed
to make inquiry into the complaint in such manner as may be
prescribed:

Provided that where the aggrieved woman informs the Internal
Committee or the Local Committee, as the case, may be, that any
term or condition of the settlement arrived at under sub-section (2)
of Section 10 has not been compiled with by the respondent, the
Internal Committee or the Local Committee shall proceed to make an
inquiry into the complaint.

(2) For the purpose of making inquiry under sub-section (1), the Internal
Committee or the Local Committee, as the case may be, shall have
the same powers as are vested in a civil court under the Code of Civil
Procedure, 1908 when trying a suit in respect of the following matters,
namely:

(a) summoning and enforcing the attendance of any person and
examining him on oath;

(b) requiring the discovery and production of documents; and
(c) any other matter which may be prescribed.

(3) The inquiry under sub-section (1) shall be completed within a
period of ninety days”.

14.2 This clause enumerates the circumstances whereunder Complaints
Committee can initiate inquiry. It also specifies the special powers vested
in Complaints Committes.

14.3 Strong objections were raised by many stakeholders regarding ICC
or LCC being vested with the quasi-judicial powers of a Civil Court for the
purpose of making inquiry. Apprehension were voiced on the words in
sub-clause (2) (c) of Clause 11: “any other matter which may be
prescribed”. This kind of discretionary power, it was alleged, would lend
itself to very wide interpretations and wide-spread misuse. It was suggested
that this sub-clause needed to be deleted as it was ambiguous and open
to various interpretations. Other reservations/suggestions of the stakeholders
are as follows:—

— only one member is to have a legal background, that too
preferably

— very vague powers regarding any other matter have been given
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— duties of ICC/LCC need to be spelt out

— model policies and guidelines need to be laid down to facilitate
their functioning

— feasibility of having a legal counsel as and when required into
be included in the Rules

— manner of holding an inquiry to be prescribed in the Rules

— time-period for producing of documents, oral evidence and for
judgement should be specified in the Act itself

14.4 The Committee has been given to understand by the Ministry that
the inquiry process under the Bill was proposed as a quasi-judicial
proceeding, which was informal in nature. As such, representation of legal
counsel, for both parties, was ordinarily not envisaged. However, at the
time of formulating the Rules, the feasibility of including a provision
allowing legal counsel depending upon the circumstances might be
considered. Further, Clauses 11 to 13 of the proposed Bill adequately
provided for the powers and process of enquiry to be undertaken by the
Internal or Local Committee. There were certain specific aspects such as
other powers of the Committees under Clause 11(2)(c), which were to be
prescribed through the Rules to allow for some flexibility.

14.5 The Committee is of the view that very pertinent aspects
relating to conduct of inquiry have been left out to be included in the
Rules which leaves a lot of scope for ambiguity and mis-interpretation.
The Committee would like to draw attention to the following provision
included in NCW Draft Bill, 2010:-

“where conciliation under sub-section (1) of Section 10 is not arrived
at, the Committee or the Local Committee as the case may be, shall,
subject to the provisions of Section 15, proceed to make enquiry into
the complaint in accordance with its service and conduct rules/standing
orders/policies and where no such rules exist then in such a manner
as may be prescribed”.

This provision in a way makes it clear that the inquiry has to be
made in accordance with service and conduct rules, standing orders or
policies. The Committee, therefore, recommends that Clause 11(1) may
be modified accordingly.

14.6 Clause 11(3) provides that the inquiry under sub-section (1) should
be completed within a period of ninety days. The Committee would like
to point out that in the event of inquiry not being completed within the
stipulated period i.e. ninety days, no liability has been fixed on the
employer. NCW also suggested that culpability of employers be specified
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for delay of inquiry beyond ninety days. Committee’s attention has been
drawn to a similar provision of NCW Draft Bill, 2010 which reads as
following:—

“where the Committee or the Local Committee, as the case may be,
fails to complete the inquiry within the period specified under
sub-section (3), the employer or the District Officer, as the case may
be, may take such action as may be prescribed.

The Committee suggests that either a similar clause as in the NCW
Draft Bill, 2010 be included in the present Bill or a liability be fixed on
the employer which can be included under Clause 25 dealing with
penalty.

XV. CLAUSE 12: ACTION DURING PENDENCY OF INQUIRY

15.1 Clause 12 deals with action during pendency of inquiry and reads
as follows:

“During the pendency of inquiry, on a written request made by the
aggrieved woman, the Internal Committee or the Local Committee, as
the case may be, may recommend to the employer to—

(a) transfer the aggrieved woman or the respondent to any other
workplace; or

(b) grant leave to the aggrieved woman; or

(c) grant such other relief to the aggrieved woman as may be
prescribed”.

15.2 Ministry’s objective was to provide discretion to the Committee
to recommend any interim relief to the aggrieved woman during pendency
of the inquiry. The reliefs envisaged under this provision were transfer,
leave or such other relief, in case the aggrieved woman apprehended or
was facing reprisals or hostile work environment or apprehending
intimidation of witnesses as a result of filing of a complaint. The Bill
envisaged such action as temporary measures only.

15.3 Some stakeholders voiced their objection about the transfer of
respondent at the request of aggrieved woman. Transfer of respondent
would spell trouble for his family and could also lead to financial hardship
thereby affecting the welfare of the children of the respondent. It was
also pointed out that any action which caused detriment to the accused
was prohibited in Indian Judicial System. Therefore, it was suggested that
transfer of the respondent should only be done with his consent and he
should be equally entitled to request for grant of leave until the pendency
of inquiry.
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15.4 The Committee has been given to understand that adequate
safeguards were available to ensure that the perpetrator was not put to
a disadvantage as a result of any recommendation of temporary relief to
the aggrieved woman. Complaints Committee would make a
recommendation in this regard only after having considered the facts and
circumstances of the case. This provision was meant to provide interim
relief where the complainant so requested on apprehension of imminent
danger or harm or need.

15.5 The Committee is convinced by the justification given by the
Ministry. The Committee feels that the focus should be more on the
victim who goes through a lot of mental trauma and these interim
reliefs were meant to make her comfortable during the inquiry process.
The Committee would also like to emphasize that provision should also
be made for safety and security of not only the victim but also the
witnesses including prevention of their victimization during and after
the inquiry proceedings. The victim/witnesses should not be suspended,
given memos, inquiry conducted against them for acts which would be
considered as harassment as a fallout of the complaint. The Committee,
accordingly, recommends the Ministry to make necessary provisions in
this regard so that the victim and the witnesses are protected from all
sorts of pressure and hostility.

15.6 Sub-clause 2 of Clause 12 provides for leave to be given to the
aggrieved woman if the case is proved. It was pointed out that in reality,
the complainant would also have to bear a financial burden of taking
unpaid leave due to the stress caused as a result of making the complaint.
Also, the provision does not stipulate the number of days of leave.
Therefore, it was suggested that the words, ‘if the case is proved’ be
deleted.

15.7 The Ministry explained that the number of days of leave to be
granted may vary from case to case and could be decided by the members
of the Committee. The Committee, however, is of the view that a
specification of leave period needs to be included in the interest of the
aggrieved woman. Further, the Committee finds some merit in the
argument for the deletion of the words ‘if the cases is proved’ as it
would not always be easy for an aggrieved woman to prove a case of
sexual harassment which would not have any witnesses. The Committee
recommends to the Ministry to delete the words as suggested above.
The aggrieved woman should not be hassled for leave issues etc. as the
trauma of being sexually harassed would be too much for her. This
would just facilitate an aggrieved woman to file a complaint of sexual
harassment and not to deter her from doing so making her think about
the consequences if her case is not proved.
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XVI. CLAUSE 13: INQUIRY REPORT
16.1 Clause 13 which deals with Inquiry Report reads as follows:

“(1)On the completion of an inquiry under this Act, the Internal
Committee or the Local Committee, as the case may be, shall provide
a report of its findings to the employer, or as the case may be, the
District Officer and such report be made available to the concerned
parties.

(2) Where the Internal Committee or the Local Committee, as the
case may be, arrives at the conclusion that the allegation against the
respondent has not been proved, it shall recommend to the employer
and the District Officer that no action is required to be taken in the
matter.

(3) Where the Internal Committee or the Local Committee, as the
case may be, arrives at the conclusion that the allegation against the
respondent has been proved, it shall recommend to the employer or
the District Officer, as the case may be—

(i) to take action for sexual harassment as a misconduct in
accordance with the provisions of the service rules applicable
to the respondent or where no such service rules have been
made, in such manner as may be prescribed;

(ii) to deduct, notwithstanding anything in the service rules
applicable to the respondent, from the salary or wages of the
respondent such sum of compensation to be paid to the aggrieved
women or to legal heirs, as it may determine, in accordance
with the provisions of Section 15:

Provided that in case the employer is unable to make such deduction
from the salary of the respondent due to his being absent from duty
or cessation of employment it may direct to the respondent to pay
such compensation to the aggrieved women.

(4) The employer or the District Officer shall act upon the
recommendation within sixty days of its receipt by him”.

This clause specifies the recommendations to be made by the Complaints
Committee based on the findings of inquiry conducted by it both where
allegation against the respondent has been proved or not. It also enumerates
the kind of recommendations to be made where the allegation stands
proved. It also makes it mandatory for the employer or the District Officer
to act upon the findings of the Inquiry Report within sixty days.

16.2 Committee’s attention was drawn to the existing process of
conducting such inquiry being not very conducive due to its taking unduly
long time which resulted in many women complainants, unable to bear the
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hostile atmosphere at the workplace. Since no interim relief was
forthcoming, they were often forced to drop the complaint or compromise,
or even quit their job. Even after establishment of guilt of the perpetrator,
the management often failed to take action in any time-bound manner/
implement the recommendation of the Complaints Committee, causing
further trauma to the complainant. Apprehensions were voiced that the
position might remain unchanged even after the proposed law coming into
face.

16.3 The Committee finds the concern expressed above to be quite
genuine. It would like to point out that under Clause 11(3), process of
inquiry has to be completed with ninety days and the employer or the
District Officer has to act upon the recommendation within sixty days
of Inquiry Report being received. Not only this, failure to do so will
invite penal action under Clause 25. The Committee would like to point
out that chances of such an instance happening would be very little,
keeping in view the composition of these Committees and their mandate.
The Committee observes that as indicated in Clause 20, the District
Officer shall be duly-bound to monitor the timely submission of reports
furnished by the Internal Committee or the Local Committee. The
Committee is of the view that this duty should be cast on the employer
also so far as Internal Committee is concerned. The Committee,
accordingly, recommends that this duty should also be included in
Clause 19 relating to the duties of employer.

16.4 The Committee feels that these provisions are stringent enough
and the inquiry process and follow-up action on the findings thereof
have to be completed within a specified time limit. Only limited area
of concern could be a situation when the Complaints Committee itself
unduly delays the submission of the Report.

16.5 It was also impressed upon the Committee that specific guidelines
relating to the manner in which an inquiry should be conducted and the
procedure for recording of evidence needed to be laid out which may
include but not limited to:

= Participation of the complainant

= Manner of examination of the witnesses

= Nature of questions that are not to be allowed

= Non-permissibility of evidence/examination based on aggrieved
woman’s character, personal/sexual life and history, etc.

The Committee is of the view that the procedural details for
conducting the inquiry need to be enumerated and, accordingly,
recommends that the same may be specified in the Rules to be framed
under Clause 28.
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16.6 Doubts were raised that it was not clear if the employer was
bound by the recommendation of the Committee. The Committee would
like to point out that the employer is bound by the recommendation of
the Committee as specified in Clause 25(1)(b) whereunder on the
employer failing to comply with any recommendation made under
Clause 13, he is liable to be penalized. Further, the terms of settlement
arrived at during conciliation under Clause 10 are required to be
recorded and forwarded by the ICC/LCC as its recommendation. By
virtue of this, the settlement terms would take the character of a
recommendation under Clause 13. The Committee is of the view that
with these provisions, the employer is duty-bound to ensure every
single complaint of sexual harassment reaching the Complaints Committee
being handled and disposed of and recommendation of Inquiry Report
acted upon. Chances of his acting otherwise would be very rare.

16.7 Another aspect highlighted was that the Complaints Committee
should not be empowered to give monetary compensation. They should
only conduct the inquiry and submit their report. It was suggested that
monetary compensation must be decided by the legal authority. On this
issue being taken up with the Ministry, it was clarified that ICC/LCC was
a quasi-judicial, statutory authority and as such its recommendation would
have the force of law. Since compensation for the physical and mental
injury is an integral part of the relief, empowering only a court of law to
grant such a relief may defeat the very purpose of the proposed law.

16.8 The Committee is convinced with the justification given by the
Ministry as the Complaints Committee would be fully empowered to
grant relief to the aggrieved woman. Decision of the compensation etc.
by a court of law would mean an agonizing wait for justice for the
aggrieved woman as it may take considerable time to come to a decision
and unnecessarily extend her mental trauma. This would in a way
defeat the very purpose of doing justice to her without any uncalled for
publicity. The Committee would like to mention that complaint
mechanism as mandated in the Supreme Court guidelines is to be created
in the employer’s organization for redressal of the complaint made by
the victim.

16.9 Clause 13 (3) of the Bill deals with action to be taken by the
employer or the District Officer once it has been concluded that the
allegation against the respondent is proved. This may include taking action
in accordance with the provisions of the service rules/conduct rules or
policies governing disciplinary matters applicable to the respondent and
deducting from the salary or wages of the respondent such sum of
compensation to be paid to the aggrieved woman. This may also include
dismissal of the perpetrator from service, where the Service Rules so
provide or as may be prescribed by Rules to the Act.
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16.10 Various reservations were expressed by stakeholders on different
aspects of sub-clause 3 of Clause 13. They are as follows:—

— norms/criteria for deciding the quantum of compensation need
to be specified

— monetary compensation was not considered viable. If at all
there was such compensation, it should be the responsibility of
the employer to make the required compensation to the
complainant

— action to be taken in accordance with service rules or in absence
of service rules, ‘in such manner as prescribed’, needed to be
re-drafted so as to bring clarity on punitive action. Specific
penalties should be mentioned in case no such mention is there
in service rules

— in case where the respondent was not necessarily an employee,
manner of recovery of compensation from him was not clear

— instances where sexual harassment occured as a result of an act
of omission by any third party/outsider was not covered

— chances of conflict with existing laws
— no clarity in the Inquiry procedure

It was also pointed out that the Bill was silent on the rights of the
accused. There was no mention of appeal in the process. No accused
should be denied free and fair trial of charges against him. Right to appeal
and revision of judgments would make it possible to have a chance of fair
trial.

16.11 Taking into cognizance the above mentioned concerns, the
Committee finds that a lot needs to be specified so as to make the present
clause clear in terms of various aspects relating to follow-up action on the
findings of the Inquiry. Any element of ambiguity or lack of clarity may
create uncalled for or unjustified action from the aggrieved woman’s point
of view as well as that of the respondent. The Committee would also like
to point out that the NCW Bill, 2006 and 2010 had provided a procedure
for penalizing the accused by the District Officer in cases where no service
and disciplinary rules existed. The present Bill leaves it open ended with
the phrase ‘as may be prescribed’.

16.12 The Committee is of the view that first of all, sexual
harassment should be clearly laid down as an offence in the service
rules of all Government employees and in the contracts of all employees
in the private sector. This is in consonance with the directive of the
Supreme Court that Rules/Regulations of Government/Public Sector
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Bodies relating to conduct and discipline should include rules/regulations
prohibiting sexual harassment and provide for appropriate penalties in
such rules against the offender. For the private employers, steps should
be taken to include the aforesaid prohibition in the Standing Orders
under the Industrial Employment (Standing Orders) Act, 1946. Secondly,
to bring clarity in the phase ‘as may be prescribed’, the Rules should
clearly state the kind of penal action such an offence would attract.
Laying down specific penalties for sexual harassment would certainly
clear the air. As for the prescribed procedure to be followed by the
employer after the Complaints Committee gives its report, the Committee
notes that same is to be provided in the Rules to be framed under
Clause 28.

16.13 With regard to the use of the term ‘sum of compensation’ in
sub-clause 3 (ii), it was suggested that the same may be reframed as
‘damages’ which would be against mental, physical, personal and
professional trauma borne by the complaint. In articulating the granting of
remedial damages to the complaint as ‘compensation’, the Bill failed to
recognize that it took much more than money to compensate for the
trauma caused by various forms of sexual harassment at the workplace.
The Committee agrees with the suggestion for use of the term ‘damages’
in place of ‘compensation’ as ‘damages’ for any amount of compensation
cannot ever compensate for mental and physical trauma a victim of
sexual harassment goes through. Further, the word ‘damages’ is much
more dignified and appropriate compared to the word ‘compensation’.
The Committee, accordingly, recommends modification in
sub-clause (3) (ii).

16.14 Some stakeholders had argued in favour of compensation being
paid by the employer/organization because it was the responsibility of the
employer to discipline his own employees and ensure that they followed
service rules. It was suggested that this practice prevalent in the western
countries should be applied in this Bill too. The Ministry submitted that
given the diverse nature of workplaces across the country, including small
and unorganized sector enterprises, it would not be practical to make the
employer liable for payment of compensation. At the same time, recognizing
the primary responsibility of the employer to ensure a safe and secure
environment at the workplace, detailed duties of employer had been
provided in Clause 19. Also, Clause 25 lays down penalties on the employer
for non-compliance with provisions of the law.

16.15 The Committee finds merit in the justification given by the
Ministry and believes that apart from the responsibility of the employer,
it is also a personal responsibility of every individual under the service
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rules or terms of contract that he would not engage in any act of sexual
harassment. Sexual harassment should be specified as a grave misconduct
in the service rules or terms of contract to emphasize upon personal
responsibility of an individual also. The Committee, therefore, is of the
view that compensation should be paid by the accused only and not by
the employer.

16.16 The Committee was given to understand that several local laws
and special laws had already been amended to set up Complaints
Committees to deal with cases of sexual harassment. The Committee
would appreciate if the assessment of existing institutional mechanism
for handling of sexual harassment cases which might be in place in
different categories of workplaces in the light of Supreme Court
guidelines is undertaken by the Ministry and viable components were
made a part of the inquiry procedure to be prescribed through rules
under the proposed law.

16.17 A very important and pertinent issue which had been raised by
many stakeholders relates to the rights of the accused. As mentioned
earlier, the Bill is silent on this aspect. It was suggested that the accused
should not be denied free and fair trial. The Committee is of the firm
view that every accused person needs to have a free and fair trial as
this is the very basis of the principle of natural justice. The Committee
observes that Clause 3 (i) simply mentions that copy of the inquiry
report is to be made available to the concerned parties. The Committee
believes that there should be a proper procedure for giving a chance
to the accused and also to the aggrieved woman, if not satisfied to
place their side of the story before the Complaints Committee. Not just
this, before forwarding its recommendations, the Complaints Committee
should give a final chance to the accused to convey his position. The
Committee, therefore, recommends to the Ministry to include an
appropriate provision in the Bill or specify in the Rules to ensure a fair
and free inquiry proceedings from the point of view of the accused.

XVIl. CLAUSE 14: PUNISHMENT FOR FALSE OR MALICIOUS COMPLAINT
AND FALSE EVIDENCE

17.1 Clause 14 which deals with punishment for false or malicious
complaints and false evidence reads as follows:—

“(1) Where the Internal Committee or the Local Committee, as the
case may be arrives at a conclusion that the allegation against the
respondent is false or malicious or the aggrieved woman or any other
person making the complaint has produced any forged or misleading
document, it may recommend to the employer or the District Officer,
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as the case may be, to take action against the woman or the person
who has made the complaint under sub-section (1) or sub-section (2)
of Section 9, as the case may be, in accordance with the provisions
of the service rules applicable to her or him or where no such service
rules exist, in such manner as may be prescribed:

Provided that a mere inability to substantiate a complaint or provide
adequate proof need not attract action against the complaint under
this section:

Provided further that the malicious intent or falsehood on part of the
complaint shall be established after an inquiry in accordance with the
procedure prescribed, before any action is recommended.

(2) Where the Internal Committee or the Local Committee, as the
case may be, arrives at a conclusion that during the inquiry any
witness has given false evidence or produced any forged or misleading
document, it may recommend to the employer of the witness or the
District Officer, as the case may be to take action in accordance with
the provisions of the service rules applicable to the said witness or
where no such service rules exist, in such manner as may be prescribed.

17.2 The Committee was given to understand that the objective of
having such a provision in the proposed legislation was that there was a
section of society which held the view that woman-friendly legislation was
prone to misuse. Their concern had been addressed by empowering the
Complaints Committee to recommend action against those making false or
malicious complaint. Further, mere inability to substantiate the complaint
or provide adequate proof, however, would not make a person liable for
punishment. The malicious intent was required to be proved before initiating
action under this provision.

17.3 Strong reservations have been expressed against this provision
from majority of stakeholders which are as follows:—

— this provision would discourage those women who required
protection from sexual harassment at the workplace and needed
to use the law.

— it added to the obstacle faced by women in their unequal labour
relationship and their gendered relationship with their employer.

— intent of complaint may not be false but the lack of evidence
or objectivity stating the issue could be regarded as false.

— distinction to be made between false and malicious.

— instead of punishing the women who has made a false allegation,
she should be given a chance to explain and withdraw her
complaint.
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— present provision under the IPC could be invoked to deal with
forged evidence and false or malicious complaints.

17.4 The Committee has been given to understand that a provision for
punishment for false or malicious complaint and false evidence in the
proposed legislation would significantly deter women from filing a case of
sexual harassment. Most instances of sexual harassment took place in
private or behind closed doors which in most cases might not have any
documentary evidence or any witnesses. In such a situation, a subordinate
had to muster up courage to make a complaint who might also face social
approbation from others in her workplace. Hence, wide opposition to
inclusion of penal provision for false and malicious complaint was expressed
as it was likely to defeat the real purpose of the proposed law.

17.5 Also, a distinction had to be made between false and malicious
complaints. The provision penalized even false complaints which may not
be malicious. The clarification given by the Ministry was that a specific
safeguard under the proviso to Clause 14(1) to ensure that any complaint
merely by virtue of it not being proved was not penalized as false complaint
was already there. Another viewpoint which was placed before the
Committee was that there was a need to provide safeguards against
malicious complaints.

17.6 The Committee understands the complex position of an
aggrieved woman who has to muster great courage to come forward to
file a complaint of sexual harassment. Also, given the unequal nature
of relations with the employer, it would not be easy for the aggrieved
woman to prove her case. The Committee realizes that acts of sexual
harassment take place behind closed doors and it is a tough task to
prove the authenticity of a complaint. Also, such instances occur where
witnesses are not readily available. If at all a withess gathers courage
to come forward, such a provision may act as a deterrent. The Supreme
Court in Vishaka Guidelines had stated clearly that it had to be ensured
that victims or witnesses are not victimized or discriminated against
while dealing with complaints of sexual harassment The Committee
believes that a distinction needs to be made between false and malicious
complaints. For any false complaint, no punishment may be prescribed.
However, if it is proved that a complaint has been filed with malicious
intent, only then action against the aggrieved woman may be considered
as it affects the character and credibility of the accused. The punishment
for filing complaints with malicious intent should be provided in the
Rules.

17.7 The Committee understands the apprehensions of some
stakeholders regarding the misuse of the proposed legislation and takes
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note of their suggestion to change the word ‘may recommend’ to ‘shall
recommend’ so as to make it mandatory for the Complaint Committee
to take action against complainants filing false and malicious complaints.
The Committee would like to point out that the focus of the proposed
legislation is to provide redressal to aggrieved woman who may have
faced sexual harassment and not on the misuse of the law by some. The
Committee takes note of the fact that any provision should not be
there which may deter an already aggrieved woman to file a genuine
case of sexual harassment. The Committee observes that malicious intent
or falsehood on the part of the complainant will have to be established
after an inquiry to be conducted in accordance with the prescribed
procedure. Such a provision will ensure that this provision will be
resorted to only in genuine cases and disposed of after a proper inquiry.

XVIIl. CLAUSE 15: DETERMINATION OF COMPENSATION

18.1 Clause 15 which deals with determination of compensation reads
as follows:

“For the purpose of determining the compensation to be paid to the
aggrieved woman under Clause (ii) of sub-section 13, the Internal
Committee or the Local Committee, as the case may be, shall have
regard to—

(a) the mental trauma, pain, suffering and emotional distress caused
to the aggrieved woman;

(b) the loss in the career opportunity due to the incident of sexual
harassment;

(c) medical expenses incurred by the victim for physical or
psychiatric treatment;

(d) the income and financial status of the respondent;
(e) feasibility of such payment in lump sum or in installments”.

18.2 This clause providing for determination of compensation by ICC
or LCC should take into consideration the following aspects like mental
trauma, pain, suffering, emotional distress caused to the aggrieved woman;
loss in the career opportunity; medical expenses for physical or psychiatric
treatment; income and financial status of the respondent and the feasibility
of such payment in lump sum or in installments.

18.3 Majority of the stakeholders have supported this provision and
have given their own suggestions for its improvement like:—

— loss of earnings to be taken into consideration while determining
compensation
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— apart from compensation, a heavy fine should be there to act
as a deterrent

— procedure for realization of compensation and recovery needed
to be spelt out

— determination of compensation to be seen and computed as
damages

— money compensation should be limited to the actual money loss
suffered like paid leave, salary loss or medical loss.

18.4 The Committee was given to understand that Ministry’s purpose
of specifically including monetary compensation under any law was to
compensate the victim for the physical as well as the mental injury/harm
suffered. Keeping this in view, the provision for monetary compensation
under Clause 13 (3) read with Clause 15 included the mental trauma
suffered by the aggrieved woman, in addition to the actual money loss
incurred. The Bill aimed to create a safe environment for women at the
workplace through preventive means as well as deterrent action. It was
expected that a liability to pay compensation would add to the deterrent
effect of punitive clauses.

18.5 The Committee agrees with the intent of the Ministry for
determining compensation based on several factors relating to various
forms of suffering and loss of the aggrieved women. It also takes into
consideration the suggestions of the stakeholders and is of the view
that the elaborate procedure for realization of compensation and
recovery needs to be spelt out so that the aggrieved woman is given
compensation as determined by ICC or LCC. The Committee would like
to reiterate the stance of the Ministry that compensation does not go
against the spirit of the Bill and is not intended to be an alternative to
punishment for an act of sexual harassment.

XIX.CLAUSE 16: PROHIBITION OF PUBLICATION OR MAKING KNOWN
CONTENTS OF COMPLAINT AND INQUIRY PROCEEDINGS AND
CLAUSE 17: PENALTY FOR PUBLICATION OR MAKING KNOWN
CONTENTS AND INQUIRY PROCEEDINGS

19.1 Clause 16 entails prohibition of publication or making known
contents of complaint and inquiry proceedings. Clause 17 provides penalty
for publication or making known contents of complaint and inquiry
proceedings.

19.2 Clause 16 specifically excludes any publication or communication
regarding the complaint, the parties and proceeding from the purview of
the RTI. The Committee was informed that this was done with the specific
objective of ensuring that the identity of the complainant was protected
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so that she was not further victimized or reprimanded. It further clarified
that information regarding justice secured by any victim may be
disseminated as it was a matter of public interest without disclosing the
identity of the victim.

19.3 Clause 17 provides for penalty for publication or making known
contents of complaints and inquiry proceedings. It provides that where any
person entrusted with the duty to handle or deal with the complaint,
inquiry or any recommendations or action to be taken under the provisions
of the proposed legislation contravenes the provision of Clause 16 relating
to prohibition of publication or making known contents of complaint and
enquiry proceedings, he shall be liable for penalty in accordance with the
provisions of the service rules applicable to the said person or where no
such service rules exist, in such manner as may be prescribed by rules.

19.4 Reservations have been expressed by many stakeholders with
respect to these two clauses on the following grounds:—

— there was no need for a special provision in the Bill whereunder
the RTI Act could not be used to unearth cases of false allegation
and misuse of the legislation.

— blockage on the use of RTI Act was undemocratic and
unconstitutional and obstructed transparency.

— when either the complainant or the respondent wishes to
approach any court of law for justice, they should have a right
to the details and proceedings of the inquiry given in the report
to provide details of the case to the court.

— Clause 17 included to systemically oppress the whistle - blowers
if they choose to bring out the truth to the public.

19.5 Ministry’s justification for having these two clauses was to protect
the confidentiality of complainant regardless of what was contained in the
RTI Act. The idea was to give the complainant confidence to take recourse
to the mechanism provided without fear and stigma.

19.6 The Committee would like to emphasize upon the sensitivity
of a case of sexual harassment and the essentiality of maintaining
confidentiality of the complainant so that she does not regret filing a
complaint of sexual harassment. The justification given by the Ministry
seems to be very convincing. The Committee would like to point out
that justice secured by any victim can be accessed as it is a matter of
public interest. Only the identity of the victim is not to be disclosed.
There is no question of highlighting only genuine cases and hiding the
false ones as under Clause 22 the employer is required to include the
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information regarding cases filed and their disposal in the Annual Report
of the organization. The Committee agrees with the stand of Ministry
that in no way the RTI Act is being subverted. Notwithstanding the
provisions of Section 22 of the RTI Act, a legislation enacted subsequently
can be outside its purview in case specific exception to this effect has
been made in that subsequent law. In fact, Clause 16 is in conformity
with Section 8 (j) of the RTI Act and there is no inconsistency between
the two.

19.7 As for Clause 17, the Committee is of the view that it should
be read with Clause 16. It is meant to safeguard the aggrieved woman
against any mischievous intention/deliberate act so as to put her in
awkward position by disclosing the details of case filed by her. Hence,
the Committee finds no problem in Clauses 16 and 17 as the intention
of provisions is to protect the aggrieved woman from further harassment
of any kind or public ridicule.

XX. CLAUSE 18 : APPEAL

20.1 Clause 18 provides that any person aggrieved by the
recommendations made by the Complaints Committee or non-
implementation of such recommendations or by imposition of penalty under
Clause 17 may prefer an appeal to the court or tribunal in accordance with
the service rules applicable to the said person or where no such service
rules exist then, without prejudice to provisions contained in any other
law for the time being in force, the person aggrieved may prefer an appeal
in such manner as may be prescribed by rules.

20.2 Strong reservations were voiced by some of the stakeholders on
court or tribunal being designated as the appellate forum on the following
grounds:—

— the case shall no more remain confidential.

— the victim shall not be in a position to bear the expenses.

the process for getting justice would be too long.
— the victim shall be hesitant to appear connected in the court.

20.3 Another issue which was raised was that the Inquiry Report of
Complaints Committee should be considered final, with no further
disciplinary inquiry being undertaken. Any further inquiry shall only be
repetitive and delay the process and also put both the victim and witnesses
in an awkward position who may not have the courage to come forward
again. In this regard, attention of the Committee was drawn to the following
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directions given by the Supreme Court in the case of Dr. Medha Kotwal
Lele & others Vs. Union of India:

“The investigation and the report of the Complaints Committee are
to be treated as final work in sexual harassment case and the process
is not to be repeated by any other in-house Inquiry Committee .

On the issue of appellate forum of court or tribunal, it was clarified
by the Ministry that wherever Service Rules prescribed the Court of Law
as an appellate forum, an appeal would be preferred before that court.
Even in cases where Service Rules do not exist, a Court of Law may be
prescribed as the appellate forum through the Rules.

20.4 The Committee while appreciating the concerns about likelihood
of aggrieved woman as well as witnesses being made to face further
harassment and uncalled for exposure in case of appeal being made in
the Court or Tribunal would like to point out that principle of natural
justice has to be adhered to in every case. Sexual harassment cases
cannot be made an exception. The Committee would like to point out
that with required steps and extra precaution taken by making the
conduct of appeal proceedings in camera, chances of victims/witnesses
facing undue harassment will not be there. It would also be better if
onus of proving the case should be on the employer.

20.5 So far as Supreme Court directives in Dr. Medha Kotwal case
is concerned, the Committee observes that the proposed legislation
envisages no further inquiry after the Report of the Complaints
Committee has been given which would be mandatorily implemented
by the employer. However, the right to appeal both to the aggrieved
woman and the respondent stays in consonance with principles of natural
justice.

XXI. CLAUSE 19: DUTIES OF EMPLOYER

21.1 Clause 19 entails the duties of an employer. It provides that every
employer shall—(a) provide a safe working environment at the workplace
which shall include safety from the persons coming into contact at the
workplace; (b) display the order constituting the Internal Committee at
any conspicuous place in the workplace; (c) undertake workshops and
training programmes at regular intervals for sensitizing the employees
regarding the provisions of the proposed legislation; (d) provide necessary
facilities to the Internal Committee or the Local Committee, as the case
may be, for dealing with the complaint and conducting enquiry; (e) assist
in securing the attendance of respondent and witnesses before the Internal
Committee or the Local Committee, as the case may be; (f) make available
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such information to the Internal Committee or the Local Committee as it
may require having regard to the complaint; (g) provide assistance to the
woman if she so chooses to file a complaint in relation to the offence
under the Indian Penal Code or any other law for the time being in force;
and (h) initiate action, under the Indian Penal Code or any other law for
the time being in force, against the perpetrator after the conclusion of the
enquiry, or without waiting for the enquiry, where the perpetrator is not
an employee in the workplace at which the incident of sexual harassment
took place.

21.2 Al the stakeholders supported the provision relating to duties of
the employer with some additions in the duties already mentioned. They
are as follows:—

— punishment should be prescribed for employers/administrative
heads who do not form the redressal mechanism at the
workplace.

— responsibility to take necessary action to maintain an atmosphere
free from prejudice in the workplace during the pendency of
inquiry.

— it should be stated that the employer would not alter to the
prejudice of the complainant/supporter/service of their
conditions of service prevailing immediately prior to the
complaint being lodged as a consequence to the filing and
prosecuting of a complaint under this Act.

— preventive measures to be adopted by the employer like a
Sexual Harassment Policy, undertaking training for attitudinal
change, gender sensitization and awareness regarding women’s
rights as citizens etc.

— strict action against use of unparliamentary, derogatory and
foul language within the premises which would affect the
discipline and decorum of the work place.

— the quality of assistance to be provided by the employer must
be spelt out clearly.

21.3 The Committee observes that recognizing the primary responsibility
of the employer to ensure a safe and secure environment at the workplace,
the Ministry has emphasized upon this provision which provides for detailed
duties of the employer.

21.4 The Committee finds that a similar set of duties of the employers
are included in the Vishaka Guidelines. The Committee, however,
observes that duties covering preventive action on the part of employer
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as substantiated in these guidelines have not found a place in
Clause 19. The Committee would like to draw attention of the Ministry
of the following duties mentioned in Supreme Court guidelines:—

(@) Express prohibition of sexual harassment at the workplace
should be notified, published and circulated in appropriate
ways.

(b) The Rules/Regulations of Government and Public Sector bodies
relating to conduct and discipline should include rules/
regulations prohibiting sexual harassment and provide for
appropriate penalties in such rules against the offender.

(c) As regards private employers, steps should be taken to include
the aforesaid prohibitions in the standing orders under the
Industrial Employment (Standing Orders) Act, 1946.

(d) Appropriate work conditions should be provided in respect of
work, leisure, health and hygiene to further ensure that there
is no hostile environment towards women at workplace and
no employee woman should have reasonable grounds to
believe that she is disadvantaged in connection with her
employment.

The Committee is of the view that the duties of employers as
mentioned above should be incorporated in this provision along with
the existing ones.

21.5 Committee’s attention was drawn to few valid objections to duty
indicated in sub-clauses (h) as mentioned below:—

— employer holds no right to take criminal action against a
perpetrator who is not his employee. This would be a crime
against that person.

— locating such a person will be beyond the control of the employer
and impose uncalled hardship for him.

— matter of taking action against a non-employee before the
conclusion of inquiry also needs consideration.

21.6 The Committee is of the opinion that sub-clause (h) seems to
be problematic as the employer cannot in any way take action against
non-employee or even make an effort to locate him. Certain practical
difficulties would not make it possible for the employer to rope in non-
employee within the ambit of the Bill. The only way out for the employer,
the Committee feels, would be to assist and give full cooperation to its
female employee who has been sexually harassed in filing a case under
the IPC.
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XXIl. CLAUSE 20: DUTIES AND POWER OF DISTRICT OFFICER

22.1 This clause lays down duties and power of District Officer. It
provides that the District Officer shall monitor the timely submission of
reports furnished by the Internal Committee or the Local Committee and
take such measures as may be necessary for engaging NGOs for creation
of awareness on sexual harassment and the rights of women.

22.2 The Committee observes that on a comparative analysis of this
provision with Clause 22 relating to Duties of District Officer as given
in the NCW Draft Bill, 2010, role of District Officer as envisaged under
the proposed law seems to be somewhat diluted. This is further borne
out by the fact that a number of duties of employer as indicated in
Clause 19 are not considered appropriate enough to be assigned to the
District Officer. The Committee strongly feels that this would be a
serious anomaly, resulting in non-delivery of justice to aggrieved woman.
The Committee would like to point out that the District Officer is
mandated to set up a Local Complaints Committee in every district and
sub-district wherever required which will be assigned the role of
conducting an inquiry against the employer himself. In such a scenario,
absence of such duties like providing necessary facilities to LCC for
dealing with the complaint and conducting inquiry, assisting in securing
these attendances of respondents and witnesses before the Complaints
Committee and making available the required information to it cannot
be considered acceptable. The Committee, accordingly, recommends
that duties assigned to the District Officer should be on the same pattern
as envisaged for the employer to the extent possible.

XXIIl. CLAUSE 23: APPROPRIATE GOVERNMENT TO MONITOR
IMPLEMENTATION AND MAINTAIN DATA

23.1 This clause provides that the appropriate Government, i.e. Central
or State Government shall monitor the implementation of the proposed
legislation and maintain data on the number of cases filed and disposed
of in respect of all cases of sexual harassment at workplace.

23.2 The Committee was informed that the Supreme Court guidelines
did not lay down any Central monitoring mechanism but placed the onus
on the Complaints Committees to make an annual report to the Government
Department concerned. However, in the absence of any centralised data
collection mechanism, the implementation of the Supreme Court guidelines
in the private sector could not be ascertained. In the light of the experience
gained since the Supreme Court guidelines were given in 1997, the
Committee feels that an effective monitoring mechanism has to be put in
place if the objective of the proposed law is to be achieved.
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The Committee, however, has one suggestion in this regard. The
responsibility of monitoring the implementation of various provisions
needs to be given to the National or State Commissions for Women who
would be better equipped for handling such a task in view of their
experience and expertise of working for the cause of women. The
Committee, accordingly, recommends that the provision relating to
Monitoring of the Act stipulated in the draft NCW Bill, 2010 reproduced
below may be included in the proposed law in place of Clause 23:

“The National Commission for Women or, as the case may be, the
State Commission for Women shall, in addition to the functions assigned
to them under their respective Acts examine and review the
implementation of this Act and advise the appropriate Government on
its implementation”.

XXIV. CLAUSE 24: POWER TO CALL FOR INFORMATION AND INSPECTION
OF RECORDS

24.1. This clause empowers appropriate Government to call for
information and inspection of records. It provides that the appropriate
Government, i.e. Central or State Government, on being satisfied that it
is necessary in the public interest or in the interest of women employees
at a workplace to do so, by order in writing call upon any employer or
District Officer to furnish in writing such information relating to sexual
harassment as it may require, and authorize any officer to make inspection
of the records and workplace in relation to sexual harassment who shall
submit a report of such inspection to it within a specified period.

24.2 The Committee, while appreciating the spirit behind this
provision as a part of an effective monitoring mechanism envisaged to
be put in place in the proposed law has a word of caution. The Committee
finds that Report on the cases of sexual harassment handled by an
establishment will be submitted to the State Government annually and
the appropriate Government is also mandated to monitor the
implementation of the Act and maintain data on the number of cases
filed and properly disposed of. Provision in Clause 24 authorizing any
by officer to inspect an establishment in public interest or in the interest
of women employees on the part of the appropriate Government seems
to be somewhat unjustified. The Committee is of the view that such a
power may be given only in case of an extreme case of sexual harassment
taking place and not being handled properly by the concerned authorities
and a specific Complaint/Report being made by the complainant/
Complaints Committee/State Commission for Women.
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XXV. CLAUSE 25: PENALTY FOR NON-COMPLIANCE WITH PROVISIONS OF ACT

25.1 Clause 25 provides for penalty for non-compliance with provisions
of the proposed legislation. It provides that where the employer failed to
constitute an Internal Committee, failed to take action under Clauses 13,
14 and 22 and contravened or attempted to contravene or abets
contravention of other provisions of the proposed legislation or any rules
made thereunder, then, he should be punishable with fine which may
extend to fifty thousand rupees. It further provides that if any employer,
after having been previously convicted of an offence punishable under the
proposed legislation subsequently committed and is convicted of the same
offence, then, he would be liable to twice the punishment imposed on his
licence or withdrawal or non-renewal or approval or cancellation of the
registration by the Government or local authority, required for carrying on
his business or activity.

25.2 Many of the stakeholders have expressed reservation about the
cancellation or withdrawal of registration which would result in the closure
of the business operations of the workplace and would result in loss to ex-
chequer in the form of loss of revenue from octroi value added tax,
income tax etc. It would also affect the employees and vendors, dependent
on the operations of the workplace, inspite of their not committing any
uncalled for action. It was pointed out that industry was a human centric
industry. Employers licence withdrawal/non-renewal/approval cancellation
of registration due to non-compliance with the law would lead to shutting
down of units making thousand of employees jobless. It was suggested that
this should be modified or removed so that the guilty were punished but
it should not adversely impact harmless people.

25.3 The Committee has been given to understand by the Ministry that
this clause had been included to provide a strong deterrent for the employer
who commits an offence under the Act for the second time. An alternative
provision in NCW Draft Bill, 2010 indicates that revocation, suspension of
any licence/registration for such period as may be specified, issued under
any law for the time being in force, provided that an opportunity to the
employer/respondent to be heard is afforded before initiating any action.
The Committee agrees that strong deterrent should be provided in the
Bill itself so that a safe and secure workplace is ensured by an employer
and the accused should be brought to book at any cost. However, in
doing so, the impact of punishing the employer for not complying with
the provisions of the Act should not adversely affect the other employees
or dependents of an organization. Cancellation of license or withdrawal
of non-renewal or cancellation of registration by the Government or
local authority would harm the interests of many persons associated
with a particular organization because it is a matter of means of
livelihood for many. Also adequate opportunity should be given to the
employer to present his case before any such action is taken against
him if the clause is proposed to be retained.
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25.4 The Committee, accordingly, recommends to the Ministry to
modify the provision in such a way so as to safeguard the interests of
other employees, dependents parties and at the same time penalize
the employer in a certain manner which does not affect innocent lives.

XXVI. CONCLUSION

26.1 The Committee believes that a legislation for the protection of
women against sexual harassment at workplace is a much needed one
for ensuring a secure and safe workplace so that women can work with
dignity. It took thirteen years to implement the Vishaka Guidelines into
a full fledged legislation. Sexual harassment is a sad reality of our
society. It is an index of moral degradation of society in recent years.
Although it is high time for such a law to come into effect, a legislation
has its own limitation also. It entails the action of a mechanism for
redressal of complaints of cases of sexual harassment but cannot change
the moral fabric of the society. It is where the need for cultural education
and respect for womanhood which has been the cherished value of our
culture is felt. The Committee would like to emphasize on the importance
of inculcating such values in a child at tender age itself so that it is
made known since childhood itself that sexual harassment of women or
violence against women is most heinous. This would certainly indirectly
result in diminishing acts of sexual harassment. Not just this, proper
training programmes and awareness generation programme should be
given due importance so as to educate employees about respect for
womanhood by all possible methods.

26.2 Further, proper implementation of the law and its monitoring
is essential for the success of this legislation which should achieve its
objective of protecting women from acts of sexual harassment at
workplace by providing a safe and secure environment/workplace and
also a mechanism for redressal of complaints of sexual harassment.

26.3 The Committee adopts the remaining clauses of the Bill without
any amendments.

26.4 The enacting formula and the title are adopted with
consequential changes.

26.5 The Committee recommends that the Bill may be passed after
incorporating the amendments/additions suggested by it.

26.6 The Committee would like the Ministry to submit a note with
reasons on the recommendations/suggestions which could not be
incorporated in the Bill.
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RECOMMENDATIONS/OBSERVATIONS OF THE COMMITTEE —
AT A GLANCE

I. Introduction

The Committee observes that all workplaces including Central and
State Government institutions are required to follow Supreme Court
guidelines on sexual harassment laid down in the Vishaka case in 1997.
It was a path-breaking directive given by the Apex Court of the country
meant to create an enabling and safe environment at the workplace for
the rapidly increasing women workforce. A specific query about setting
up of an appropriate complaint redressal mechanism of internal committee
as mandated under the guidelines has, however, revealed a very
discouraging scenario. In the absence of any laid down central mechanism,
no centralized database on the number of complaints filed, their disposal
and punishment given is available with the Ministry. The only feedback
indicated to the Committee is that in the Government sector, be it in
the Central Ministries/Departments, Public Sector establishments or
States/UTs, Supreme Court guidelines are being complied with. The
Committee notes that out of 68 Central Ministries/Departments from
whom information was sought about the number of cases reported during
the period 2007-10, that too in response to a Parliament Question,
response was received from only 49 Ministries/Departments, out of which
33 Ministries/Departments reporting no case of sexual harassment. So
far as setting up of Complaints Committees in States is concerned, out
of 20 States/UTs providing information, only 2 States/UTs were reported
to have received complaints of sexual harassment. What is more disturbing
is the admission of complete helplessness in the context of private
sector expressed by the Ministry. Its simple statement that with no
prescribed monitoring and data collection mechanism, implementation
of Supreme Court guidelines in the private sector could not be ascertained
and in the absence of any penal provisions, compliance by the employer
in the private sector may have been lax, clearly establishes the fact that
so far Supreme Court guidelines have virtually remained on paper in
majority of workplaces. (Para 1.8)

It has taken more than a decade to formulate the legislation and
during this period, Supreme Court guidelines, although envisaged to
provide a safe and secure environment to women at workplace women
have failed to reach all the victims and provide relief. The Committee,
therefore, while welcoming the proposed legislation, believes that the
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proposed legislation needs to be implemented with immediate effect so
that the Vishaka guidelines can be translated into a strong legislation for
protection, prevention and redressal of grievances of sexual harassment
of women at workplace. The Committee also appreciates the initiative
taken by the Ministry for drafting the proposed Bill as it is high time that
such a law sees the light of the day. The Committee believes that
women workforce should have the right to work with dignity in a safe
and secure environment and prevention, protection and redressal of
cases of sexual harassment is a must. (Para 1.9)

Il. Consultation Process

The Committee observes that very extensive consultation exercise
spread over almost 6-7 years held at different fora with a very large
number of stakeholders has given final shape to the draft legislation
under its consideration. Both the Ministry of Women and Child
Development and the National Commission for Women have played a
major role in this process, complimenting the initiatives and efforts of
each other. The Committee, however, finds that there are a few areas
where suggestions made by the Commission although very strongly put
forth have not been considered to be acceptable by the Ministry due to
one reason or the other. The Committee has made an attempt to analyse
such provisions at the relevant place in the Report and incorporated the
same, if considered justifiable. (Para 2.5)

The Committee, is however, constrained to observe that these
extensive consultations with NGOs, women groups, various Departments/
Ministries etc. and the National Commission for Women indicate certain
very visible gaps. Firstly, views of stakeholders representing men’s cause
were not called for by the Ministry. The Committee has been given to
understand that the Ministry’s Bill is based on the NCW’s drafts of 2006
and 2010. However, it is rather surprising that at the finalization stage
of the present draft, NCW was not included in the consultation process.
Since this legislation has been brought forward with the objective of
protecting women from sexual harassment at workplace and providing
not just a complaints redressal mechanism but also cast a duty on the
employer to provide a safe and secure environment to its women
employees, employers, both from private and Government Sector
representing varied women work force right from a Government
establishment to a shop/small worksite also need to be considered a
major stakeholder. The Committee strongly believes that views of all
affected parties or stakeholders should be taken into consideration in
order to have wide consultations and a balanced view on the subject
under consideration. (Para 2.6)
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The Committee appreciates the initiative and efforts of NCW in
drafting the proposed legislation. The Committee has taken note of the
observations and suggestions of the Commission and have incorporated
some suggestions at appropriate places in the proposed Bill. (Para 2.10)

The Committee’s interaction with bodies/organizations representing
employers representing varied workforce gave an insight to the Committee
to understand the proposed legislation from their viewpoint. Quite a
few inputs highlighting the practicality and viability of provisions
incorporated in the Bill were put forth before the Committee. It would
not be wrong to conclude that in the absence of such a thought-provoking
interaction with a very crucial segment of stakeholders, examination of
the Bill by the Committee would have remained incomplete. (Para 2.11)

The Committee had a final meeting with the Secretary, Ministry of
Women and Child Development for clarifications with respect to some
very pertinent issues and concerns raised by many stakeholders before
it. The Committee took note of the views of all stakeholders with respect
to problem areas in the Bill, apprehensions, suggestions etc. Detailed
questionnaires were forwarded to all these stakeholders for their
comments, apart from forwarding two questionnaires to the Ministry of
Women and Child Development as well as written memoranda for their
comments. Feedback received from the Ministry and the stakeholders
has proved to be of immense help to the Committee in formulating its
views on the various provisions of the Bill. (Para 2.12)

lll. Important Issues/Concerns Raised

The Committee has observed that there were a number of issues/
concerns raised by many stakeholders not only in their written memoranda
submitted by them but also highlighted during their interaction with the
Committee. The Committee is of the view that these issues are very
pertinent and have adequate relevance so far as efficacy of the proposed
legislation is concerned and accordingly need to be reflected either in
the proposed legislation itself or in the rules/guidelines to be framed
thereunder. (Para 3.1)

Issue of Gender-Neutrality

The Committee takes note of strong reservations and angst regarding
this gender specific Bill allegedly tilted towards women. At the same
time, the Committee would like to point out that it is a sad reality that
women have been at a disadvantaged position and have been
discriminated, abused and harassed. With the increase in the number of
working women both in the organized and unorganized sector, the
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situation at ground level continues to be disturbing. What is more
worrisome is that Supreme Court guidelines given way back in 1997
continue to remain ineffective as borne out by the feedback given by
the Ministry. In such a scenario, it is imperative that a legislation
adequately providing for specific protection of women from sexual
harassment at workplace is enacted. The Committee would also like to
point out that a balanced and well-structured mechanism giving equal
opportunity to both the aggrieved woman and respondent with adequate
safeguards and checks is unlikely to give any biased protection to women
workforce. (Para 3.4)

The Committee also believes that with regard to cases of sexual
harassment of men and women at workplace, survey/studies need to be
conducted by the Ministry at regular interval. This will not only allay the
apprehensions of the proposed legislation being biased against men but
would also facilitate any remedial steps, if so required. The Committee,
keeping in mind the interests of all concerned, feels that the viability
of having a provision of enabling nature where circumstances of sexual
harassment cases of men at workplace can be tackled may be explored.
Alternatively, an employer/estabilshment can be mandated to report
cases/instances of male sexual harassment also in their Annual Report.
This may help to understand the real picture of sexual harassment of
both men and women. (Para 3.5)

Issue of inclusion of domestic workers within the ambit of the Bill

The Committee observes that support for inclusion of domestic
workers came from almost all the stakeholders appearing before the
Committee. Domestic workers comprise about 30 per cent of female
workforce in the unorganized sector. This section is most vulnerable to
sexual harassment. Attention of the Committee has also been drawn to
the fact that the Government of India had voted in favour of ILO
Convention 189 for Decent Work for Domestic Workers, thereby endorsing
home as a workplace. The Committee is not convinced by the Ministry’s
contention about practical difficulties envisaged in the absence of any
code of conduct laid down within the household. (Para 3.11)

The Committee is in full agreement for inclusion of domestic workers
within the ambit of the proposed Bill. Expecting such a vulnerable group
to take recourse to IPC in a sexual harassment case cannot be considered
viable. The Committee believes that privacy of a household cannot be
an excuse to shield uncalled for acts against this category of women
workforce. The Committee is of the view that innovative thinking is
required for making the inclusion of domestic workers possible. Also,
the experience gained in the implementation of the Protection of Women
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from Domestic Violence Act, 2005 can be utilized in the cases of sexual
harassment. Redressing cases of sexual harassment of domestic workers
within the confines of a home could be worked out. The Committee
would like to emphasize here on the involvement of and pro-active role
to be played by the NGOs, Police Stations, RWAs and Panchayats in
helping the aggrieved domestic worker to get justice through this
legislation. The Committee would like to impress upon the fact that
even domestic workers who are women have equal rights like the other
working women to have a safe and secure workplace and right to work
with dignity. The Committee, accordingly, is of the view that necessary
changes in the Bill especially with respect to the definitions of employee,
employer and workplace are required so as to ensure that the domestic
workers are brought within the ambit of this Bill thereby upholding their
right to work with dignity. (Para 3.13)

Attention of the Committee has been drawn to the fact that the
policy for domestic workers being formulated by Ministry of Labour and
recommendations of the Working Group on Domestic Workers Issues set
up by the National Advisory Council, as and when given, would give
useful inputs which can be incorporated in the Rules and if necessary,
in the Act itself. Further, the Committee has been given to understand
that NCW has drafted a Domestic Workers Welfare and Social Security
Bill, 2010 which has been submitted to the Ministry in September, 2010.
While going through the Bill, the Committee finds it to be a comprehensive
legislation covering all aspects of working conditions of domestic workers
and measures for their welfare. The Committee feels that inputs can
also be taken from this draft especially in defining a domestic worker,
employee, employer and a workplace. The Committee will be giving its
suggestions in the relevant provisions of the Bill for bringing the women
domestic workers within its ambit. (Para 3.14)

Role of NGOs in the implementation of the legislation

The Committee finds that all the above issues merit consideration
and need to be looked into. If need be, required modifications be made
in the relevant provisions. The Committee has been given to understand
that a better understanding of the expertise available in the field would
emerge as the law is implemented. Based on the experience, a view
would be taken on prescribing more specific qualifications for selection
of NGOs as Chairperson/members of the Complaints Committees in the
Rules. The Committee also strongly feels that this path-breaking legislation
would need to be publicized to make the benefits accessible to the
aggrieved women in the real sense. Here the NGOs can play a very
effective role. The Ministry in co-ordination with the National Commission
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for Women and State Commissions will have to take the initiative in
involving NGOs in creating awareness about the legislation amongst all
concerned. (Para 3.17)

Training of Members of Complaints Committees

The Committee observes that mere setting up of Complaints
Committees will not serve the purpose. In view of the experience gained
so far as the effectiveness of the institutional mechanism set up under
the Supreme Court guidelines given in 1997 is concerned, the Committee
strongly feels that viability of the two Complaints Committees envisaged
to be set up under the proposed legislation needs to be ensured from
the very beginning. During the interactions with women organizations,
this fact was emphasized again and again that members of Complaints
Committees wherever established were not sensitized enough and showed
a general lack of awareness about their duties and role. The Committee
would appreciate if awareness camps are conducted with the support of
State Legal Aid Forum, trade unions etc. Besides that, officers of
workplaces including the employers will also have to be made aware
about their role as envisaged under the legislation. Here again, the
Ministry in co-ordination with National and State Commissions for Women
can play a pro-active role with the support, guidance and experience
gained by members of existing institutional mechanisms set up under
the Supreme Court guidelines. Mere assigning the responsibility of creating
awareness on the issue of sexual harassment and sensitizing those
concerned about the provisions of the law will not be effective. What
is required is orientation of the members of both the Committees about
their role and mandate which can be specified through a well laid-out
training programme through the Rules. (Para 3.18)

Role of National and State Commissions for Women

The Committee is of the opinion that the National and State Women
Commissions could be assigned a statutory oversight role. This could be
easily made possible with involvement/engagement of NGOs/bodies like
Employer Associations, Trade unions etc. on a continuous basis. The
Committee feels that this would gradually lead to every workplace putting
certain monitoring and evaluation mechanisms in place and giving these
processes sufficient publicity to ensure that rights of working women
guaranteed under the Act are upheld. The Committee also takes note of
the assurance given by the Secretary for making a provision in the rules
which would enable the National/State Commissions for Women to receive
complaints and forward the same to the concerned Committee and also
to ask for details of the outcome of inquiry/action recommended. The
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Committee is of the firm view that both the Commissions need to be
given a specific role which should be specified in the Act itself. Leaving
it to the rule-framing stage is simply a manner of diluting the real
objective of a justified suggestion. The Committee will be making its
recommendation in this regard in the relevant clauses. (Para 3.21)

V. The Committee makes the following observations/recommendations
on some of the provisions of the Bill

CLAUSE 1 : SHORT TITLE, EXTENT AND COMMENCEMENT

The Committee has been given to understand that the objective of
the Bill is threefold:- protection against sexual harassment of women at
workplace; prevention of sexual harassment; and redressal of complaints.
The Committee observes that preventive aspect has been reflected only
in Clauses 19 and 20 which lay down duties of employer and district
officers. As per Clause 19, employer is duty-bound to provide a safe
working environment and undertake workshops/training programmes for
sensitizing the employees about the Act. Similarly, under Clause 20,
district officer has to engage NGOs for creation of awareness in women
employees. The Committee feels that preventive aspect as reflected in
the above two provisions fails to cover all the areas. This is borne out
by the preventive steps as enumerated in the Supreme Court guidelines
which made not only the employer but also other responsible persons
in workplace duty-bound to prevent or deter the commission of acts of
sexual harassment. Not only this, appropriate steps were to be taken by
employers to prevent sexual harassment like express prohibition of sexual
harassment at the workplace by notifying, publishing and circulating the
same in appropriate ways. Also, rules/regulations of Government and
public sector bodies relating to conduct and discipline should include
rules/regulations prohibiting sexual harassment and provide for penalties
in such rules against the offender. As regards private employers, steps
had to be taken to include the aforesaid prohibitions in the standing
orders under the Industrial Employment (Standing Orders) Act, 1946.
Lastly, appropriate work conditions were to be provided in respect of
work, leisure, health and hygiene to further ensure that there is no
hostile environment towards women at workplaces and no woman
employee should have reasonable grounds to believe that she is
disadvantaged in connection with her employment. (Para 5.4)

The Committee is of the firm view that the preventive aspect
reflected in the proposed Bill has to be strictly in line with the Vishaka
guidelines. The Committee would also like to point out that no specific
penalty has been provided for violation of duties relating to preventive
aspect assigned to the employer. Not only this, rule-making provision is
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also silent on this aspect. The Committee, therefore, suggests that the
preventive aspect in the Bill, as mandated in the Supreme Court guidelines
has to be reflected in the Bill by incorporating the same in the relevant
provisions. Accordingly, the title of the Bill should also be modified to
read as ‘The Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Bill’. (Para 5.5)

VI. CLAUSE 2 : DEFINITIONS
Clause 2 of the Bill deals with definitions

Another suggestion which came up before the Committee was for
expanding of the definition of ‘aggrieved woman’ as in the following
manner:- “aggrieved woman in relation to a workplace means a woman
of any age or a group of persons acting on behalf of such a woman or
a trade union, who alleges that she has been subjected to sexual
harassment and/or victimization in relation to acts of sexual harassment
by any person and includes a woman whether employed or not”. Response
of the Ministry was that it was a well-accepted legal principle that the
complaint should only be filed by the person who had been aggrieved
by any act/omission. Further, in situations where the person due to
physical/mental infirmity was unable to do so, the law provided for the
legal heir of the person to carry out the same action. (Para 6.4)

Agreeing with the contention of the Ministry, the Committee observes
that contingencies like physical or mental incapacity or death are already
covered under Clause 9 which authorizes the legal heir or any other
person so authorized to file a complaint. The Committee would also like
to point out that instances may occur when legal heir or person so
authorized may not come forward or the aggrieved woman herself is not
willing to file a complaint. The Committee feels that in such
circumstances, where sexual harassment of a very serious nature has
occurred, the Complaints Committee may be authorized to take suo
moto cognizance of such happening and initiate inquiry. (Para 6.5)

The Committee’s attention was drawn to the concept of victimization
which was very well-known in labour law and many of the labour statutes
included this concept. In the event of an employee raising a dispute
about any issue, there may be a tendency of employers to either dismiss
that person on some ground or another. Accordingly, a guarantee against
victimization was essential in the legislation itself. The definition of
‘aggrieved woman’ should, therefore, include not only a sexually harassed
woman but also a woman who has been victimized. The Committee
understands the precarious situation in which an aggrieved woman may
find herself. In no case, victim or even a witness should be victimized
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or discriminated against. To prevent such situations which may arise
even before filing of a formal complaint, the concept of victimization
needs to be included in the definition of ‘aggrieved woman’. The
Committee, accordingly, recommends the modification of the definition
of the term ‘aggrieved woman’ as indicated above. (Para 6.6)

Inclusion of domestic worker within this Bill has been widely
supported by many stakeholders. The Committee would like to point out
that since it supported the inclusion of domestic worker within the
proposed legislation, the definition of aggrieved woman will have to be
somewhat modified in the context of domestic worker and home as the
workplace. Whereas definition of ‘aggrieved woman’ would include
employed as well as not employed women in normal establishments, the
same may not hold good so far as a home as the workplace is concerned.
In the event of any untoward incident happening with a friend/
acquaintance of a domestic worker, that person may seek judicial
intervention. Accordingly, the following proviso may be added to the
definition of ‘aggrieved woman’.

“Provided that in case of domestic workers, the aggrieved woman
would only mean the person who is employed in a dwelling place”

The Committee recommends to the Ministry to make necessary
changes in the definition of the term ‘aggrieved woman’. (Para 6.7)

The Committee fully supports the inclusion of domestic workers
within this Bill and recommends to the Ministry to delete the words “but
does not include domestic workers working at the home” from the
definition of the term ‘employee’. To facilitate such inclusion, necessary
changes need to be made in the definition of ‘employee’. Since the
nature of work of domestic workers is different as it is within the
confines of a dwelling place, a separate definition of ‘domestic worker’
can be added under Clause 2. The Committee, while going through the
draft prepared by NCW for domestic workers i.e. Domestic Workers
Welfare and Social Security Bill, 2010 found the definition of ‘domestic
worker’ quite appropriate. ‘Domestic worker’ has been defined therein
as given below:-

“Domestic worker means a person who is employed for remuneration
whether in cash or kind, in any household ‘or similar Establishments’
through any agency or directly, either on a temporary or contract
basis or permanent, part time or full time to do the household or
allied work and includes a “Replacement worker” who is working as
a replacement for the main worker for a short and specific period
of time as agreed with the main worker”
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Explanation: household and allied work includes but is not limited
to activities such as cooking or a part of it, washing clothes or utensils,
cleaning or dusting of the house, driving, caring/ nursing of the children/
sick/old/mentally challenged or disabled persons.

The Committee is of the view that the above definition of ‘domestic
worker’ may be included under the definition clause with a slight
modification by replacing the work ‘person’ with the word ‘woman’.

(Para 6.10)

The Committee is not fully convinced by the justification given by
the Ministry for coverage of contract employees working at different
workplaces who normally would be under the control of another employer.
It is a well-established fact that daily wage workers, that too women
workers are the most vulnerable segment of unorganized workforce. To
expect that employer of such a casual worker who may be a contractor
and not directly responsible would take a suo-moto action of filing a
case under IPC is far away from the ground realities. The Committee is
of the view that the definition of ‘employee’ can be made more explicit
by adding the words ‘for any third party encountered in the course of
work’ at the end of the definition of the term ‘employee’ so as to
ensure coverage of all categories of women employees. (Para 6.13)

The Committee understands the justification of the Ministry but in
order to make things more clear, an explanatory clause about contractors
should be included especially in view of the fact that action has to be
taken by the contractor against the perpetrator. The Committee finds
that ambiguity is also there about the action to be taken against contractor
in the event of his being the perpetrator or contract labour woman
being the victim of the principal employer. It is not clear whether they
can approach the ICC set up by the principal employer or action has to
be taken by contractor. (Para 6.17)

The Committee notes that the definition of ‘employer’ as envisaged
would cover all categories of workplaces falling under Government and
private sector. The Committee would like to point out that one distinct
issue which needs consideration is whereas heads of all Government
(Central/State/Local) workplaces or any other officer so authorized by
the appropriate Government have been specified, there is no mention
of the head of the organization in the private sector. This clearly indicates
that in the private establishments e.g. companies/hospitals/universities
etc, no liability would fall on the Head. The Committee is of the view
that similar provision needs to be there for both Government and private
sector. The Committee, therefore, recommends to the Ministry to modify
the provision accordingly. (Para 6.18)
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A suggestion has been put before the Committee that this clause
should include house owners and landlords also. The Ministry has
specifically stated that house owners and landlords are not covered in
the Bill since there was no associated workplace. The Committee would
like to point out that with the inclusion of domestic worker under the
Bill, definition of ‘employer’ will need to be expanded by adding house
owners under it. The Committee, accordingly, recommends that the
definition of ‘employer’ may, accordingly, be modified. (Para 6.19)

It was suggested to replace the words “sexual nature” in Sub-clause

(v) with “sexual indignity” because the words ‘sexual nature’ seemed
ambiguous and the word ‘dignity’ had a well-defined meaning in law.
The Committee observes that the present definition of ‘sexual harassment’
is based on the definition given by the Supreme Court in Vishaka case.
The Committee feels that this definition would serve the desired purpose.
(Para 6.22)

The Committee believes that the present definition of ‘sexual
harassment’ would suffice and serve its purpose as it is based on the
definition given by the Supreme Court. However, keeping in view various
developments in technology and harassment through these mediums,
the following words as given in the definition of ‘sexual harassment’ in
the NCW draft Bill, 2010 can be added at the end of Sub-clause (v):-

“whether verbal, textual, physical, graphic or electronic or by any
other actions”.

Sexual harassment will thus include any other unwelcome physical,
verbal or nonverbal conduct of sexual nature whether verbal, textual,
physical, graphic or electronic or by any other actions. (Para 6.24)

The Committee observes that definition of the term ‘workplace’
covers all categories of workplaces falling under Government and private
sector and also includes any place visited by air/land/sea/rail. On being
asked about the viability of including an incident of sexual harassment
occurring at a place visited by an employee, the Committee has been
informed that women employees may face harassment not only within
the physical boundaries of the workplace but even outside it, which may
be during or in course of her employment. This may include harassment
from a co-worker or from an employee of the workplace visited by her
in course of her employment or by a third party at such place. While
agreeing with the clarification given by the Ministry, the Committee
would like to point out that a very crucial area which strictly speaking
cannot be considered a workplace has remained out of the ambit of the
Bill thereby leaving the aggrieved woman in situations which may cause
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harm to her. Very frequent incidents of women employees being sexually
harassed during their journey from home to workplace and vice-versa
are being reported. The Committee, therefore, feels that vehicles being
provided by the employer should also be covered under the definition
of ‘workplace’. Accordingly, the words ‘any vehicle provided by the
employer’ may be added at the end in sub-clause (iv). (Para 6.28)

The Committee would also like to point out since it has recommended
for inclusion of domestic workers within the ambit of the Bill, a house
or dwelling place should be added in the definition of workplace. This
may be included in the definition of a workplace as given in the NCW
draft of 2006 which reads as follows:-

“includes any place where an aggrieved woman or defendant or
both is/are employed or works, or visit in connection with work
during the course of or arising out of employment” (Para 6.29)

The Committee is of the view that the justification given by the
Ministry for not having a separate chapter on unorganized sector is
quite convincing. The Legislative Department has also approved the
stand of the Ministry in this regard. However, it is equally true that in
the unorganized sector, employer-employee relationship as prevailing in
the formal sector does not exist. The Committee would like to mention
that provision of a Local Complaints Committee alone for the unorganized
sector will not serve the purpose. Secondly, in the formal sector, employer
will be directly supervising the working of Internal Complaints Committee.
For the Local Complaints Committee, District Officer has simply the role
of setting up of these Committees at the district level or at the Sub-
district level, wherever required. Although the employer is supposed to
assist the LCC also, it may not happen when the inquiry is to be conducted
against him. No liability is fixed on the District Officer for not setting up
of Local Complaints Committee as in the case of employer for Internal
Complaints Committee. The Committee is of the firm opinion that more
pro-active role needs to be assigned to the District Officer so far as the
functioning of LCC is concerned. The Committee, accordingly,
recommends that specific duties as indicated in NCW Draft Bill, 2010
should be included in the present Bill also. Only then, the LCCs will be
in a position to protect the most vulnerable segment of women workforce
in the unorganized sector. The Committee will be making
recommendations in the relevant provisions. (Para 6.33)

VIl. CLAUSE 3 : PREVENTION OF SEXUAL HARASSMENT

The Committee is of the view that Clauses 3 and 3A (relating to
victimization) as reproduced above would take care of all eventualities
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which a victim of sexual harassment may face and provide necessary
safeguard to her. Not only this, express provision of sexual harassment
being considered a misconduct would enable the employer to take action
as recommended under the service rules. Another positive outcome of
such an elaborate provision would be that it would act as an effective
safeguard to the witnesses and all those involved in the inquiry
proceedings from any victimization. (Para 7.4)

The Committee would also like to emphasize that what constitutes
misconduct in the context of sexual harassment and what penalties it
would attract should be provided in service rules so far as Government
and Public Sector bodies are concerned. With regard to private employers,
steps should be taken to include the aforesaid prohibitions in the standing
orders under the Industrial Employment (Standing Orders) Act, 1946.
The Committee would appreciate if the Ministry takes a pro-active role
in the matter and make an assessment about the service rules applicable
to all categories of employees and ensure that misconduct relating to
sexual harassment is incorporated therein. (Para 7.5)

The Committee also opines that grading of different forms of sexual
harassment and punishment level specified accordingly would not be
feasible as it would limit the scope of the definition of sexual harassment.
Moreover, the Committee believes that ICC/LCC will be making inquiry
and based on their findings, they would recommend action to the
Employer or the District Officer. (Para 7.7)

Another point highlighted by the stakeholders was the questioning
or challenging the moral character of the complainant after a complaint
of sexual harassment has been filed. In such a case, the respondent
needed to be punished. The Committee would like to point out that this
was a well accepted legal principle that in cases of sexual abuse, character
of the woman would not be taken into account and if discussed would
not have any impact on the decisions taken. In view of this, the issue
of challenging a complainant’s moral character would not arise.

(Para 7.8)

The Committee believes that a specific definition of a ‘hostile work
environment’ as suggested above need to be included because the
intention is only to protect the woman or victim from any additional
suffering apart from being sexually harassed. Sensitivity to the plight of
a victim is essential as it would be very difficult for her to continue
working if her work environment becomes hostile, offensive or
intimidating in any way. (Para 7.9)
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VIll. CLAUSE 4 : CONSTITUTION OF INTERNAL COMPLAINTS COMMITTEE

The Committee would like to emphasize on the fact that a victim of
sexual harassment needs support and assistance in filing a complaint and
going through the inquiry process for the redressal of her complaint. A
mechanism already in place would definitely help her to seek justice at
the earliest. The Committee agrees with the Ministry that for timely and
easy access to victims, these Complaints Committees should be permanent
so as to avoid any delay due to procedural requirements of formally
constituting such Committees every time a complaint is received.

(Para 8.3)

The Committee believes that this provision should be in the Act
itself specifying the circumstances where companies can be exempted
from such a provision. The Committee would like to draw attention to
the following proviso to the Clause relating to constitution of ICC in the
NCW Bill, 2010:-

“provided that where the offices or administrative units of the
workplace are located at different places, the Committee shall as
far as practicable be constituted at all administrative units of
offices”

However, this provision needs to be made more specific in the context
of practicality and viability of constituting a ICC in every workplace. The
Committee is in agreement with the suggestion for having viable and
workable institutional mechanism for handling sexual harassment cases
occurring in small administrative units of company scattered over different
areas. The Committee is happy to note the alternative mechanism
suggested by the Ministry. The Committee would, however, like to point
out that the such a provision should be incorporated in the Bill itself so
as to ensure removal of any ambiguity. (Para 8.6)

Clause 4(2) deals with the composition of the ICC which provides for
four members. This has been pointed out by some stakeholders to be
problematic in the event that the bench is evenly divided over a case.
The Committee is in agreement with this and recommends to the Ministry
for increasing the number of members to at least five or an odd number
so that there is no deadlock over a case and taking of decisions is
facilitated. (Para 8.7)

The Committee is of the considered view that in case senior level
woman employee is not available, it would not be a viable option to
always approach the District Officer of the LCC for nominating such a
member as the Presiding Officer. The Committee, instead, believes that
it would be better or more workable to have a senior woman officer
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from sister organization or other Departments or other Banks or other
organisations. In this way, the employer would have more flexibility
rather than simply approaching the LCC and waiting for the District
Officer to nominate the Presiding Officer. (Para 8.10)

The Committee is convinced by the explanation of the Ministry as
rigid provisions cannot be made for constituting ICCs at all workplaces
which may be of different nature altogether. A certain amount of
flexibility is required for the constitution of ICC. The Committee, however,
would like to emphasize that training of the members of the ICC should
be made an essential component so as to ensure that the members are
well-aware of legal provisions required for handling the sexual harassment
cases. Only then, ICC can be termed as a viable institutional mechanism
for carrying out the mandate assigned to it. (Para 8.13)

The Committee would like to reiterate the pro-active role to be
played by NGOs in the implementation of the legislation. The Committee
finds no flaw in having a member from the NGOs in the ICC. It is, in fact,
in consonance with the direction of the Supreme Court in Vishaka Case.
The Supreme Court suggested the inclusion of a third party-either NGO
or other body familiar with the issue of sexual harassment for preventing
any pressure from senior level. Accordingly, a member of NGO would be
a welcome inclusion in the ICC for it to function in an objective manner.

(Para 8.16)

Sub-clause (3) specifies the terms of the Presiding Officer and every
Member of the Council to be three years from the date of nomination.
The Committee observes that no provision for reconstitution of the ICC
has been made. The Committee takes note of the specific provision in
this regard proposed in the NCW draft Bill, 2006. The Committee is of
the view that a similar provision clearly laying down reconstitution of
an ICC on completion of three year term with the condition that the
previous Committee or individual members of the previous Committee
may be re-appointed but not for more than two terms needs to be
included in the present Bill. (Para 8.17)

Sub-clause (4) provides that the Presiding Officer and Members of
ICC shall be paid such fees or allowances for holding the proceedings as
prescribed by the employer. Objections were raised to this provision as
it was felt that as the Presiding Officer and members would be employees
of the organization, this matter may be left to the discretion of the
employer. The Committee finds some merit in the argument. The
Committee would, however, like to point out that the one member from
amongst the NGOs or associations committed to the cause of women not
being employee of the organization, needs to be compensated for
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rendering his services as a member of ICC. The Committee, therefore,
recommends that this issue needs to be reviewed in the right perspective
and the provision modified accordingly. (Para 8.18)

The Committee foresees operational difficulties in the functioning of
ICC in case of non-availability of NGO member. The Committee is of the
view that viability of this mandatory condition of member of NGO to be
nominated as a member of ICC may be looked into. Supreme Court
guidelines of having a member of either an NGO or other body familiar
with the issue of sexual harassment can be a viable option. (Para 8.21)

The Committee observes that every organization whether in the
private or Government Sector has an association representing its
employees. Similarly, educational institutions have teacher and student
bodies. Not only this, every organization has a designated officer for
taking care of welfare related activities of its employees. The Committee
recommends to the Ministry for exploring the possibility of including
representatives from trade union/employee association/student union/
welfare officers. Besides that, the eligibility criteria for selection of
member from NGOs or association should also be specified along with
work experience in conducting inquiry and dispensing justice in the
Rules to be framed under the proposed legislation. (Para 8.22)

The Committee’s attention has also been drawn to the fact that
institutional mechanism of Complaints Committee already exists in some
organizations. For example, universities have already passed statutes
whereunder local committees are appointed by inviting participation
from teachers and students through election mode. The Committee is of
the view that an enabling provision needs to be included which would
provide that if there is already an existing Complaints Committee under
any law for the time being in force then that Committee will continue
as ICC. The Committee, accordingly, recommends that this aspect may
be examined and relevant provision added so as to avoid any conflict
with the existing institutional mechanism carrying out its mandate as
envisaged under the relevant law. (Para 8.23)

IX. CLAUSE 6 : CONSTITUTION AND JURISDICTION OF LOCAL COMPLAINTS
COMMITTEE

The Committee finds the problem areas highlighted in the setting up
of LCCs to be quite genuine. The feasibility of having such a LCC in
every block/taluka/tehsil in rural and tribal area and ward/municipality
in urban area needs to be looked into, especially in the case of big
districts. The Committee believes that practical aspects like setting up
an office for such LCC also require careful examination. The Committee
is of the view that a beginning can perhaps be made by having district
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level committees on a permanent basis. So far as setting up of such
Committees at block, taluka or tehsil in rural or tribal area and ward or
municipality in urban area is concerned, in case of non-feasibility of an
ICC at a workplace having less than ten employees, the Committee is of
the view that District level LCCs can handle such cases. To make their
task easier, a local member from the taluka/ward etc. may be co-opted
as a member wherever any incident of sexual harassment case had
occurred. (Para 9.4)

The Committee understands the predicament of Local Level
Committee in providing redressal to victims against highly placed officials
of a Government or private company. The Committee would like to point
out that categorical non-acceptance by the Ministry would not solve the
problem. An alternate mechanism has to be identified. The Committee
is of the view that State Commissions for Women need to be involved
in handling of cases against employers. A workable mechanism which
can be the district level LCC with representative from the State
Commission for Women can be the best option. (Para 9.6)

X. CLAUSE 7 : COMPOSITION, TENURE AND OTHER TERMS AND
CONDITIONS OF LOCAL COMPLAINTS COMMITTEE

The Committee is convinced by the justification of the Ministry
because utmost sensitivity and care should be shown towards a victim
of sexual harassment by the members of Local Complaints Committee.
The Committee would also like to draw attention to the criteria laid
down by the Supreme Court for members of the Complaints Committees
which stipulate that such Committees should be headed by a woman and
not less than half of its members should be women. To prevent the
possibility of any undue pressure or influence from senior levels, a third
party which could be either an NGO or other body familiar with the
issue of sexual harassment. The Committee observes that broadly
speaking, the composition of LCC is envisaged as per the Supreme Court
guidelines. The Committee also takes note of the assurance given by the
Ministry that qualifications of members of LCC would be elaborated in
the Rules. (Para 10.5)

The Committee, therefore, would like the Ministry to include a
provision for giving representation to women from Scheduled Castes,
Scheduled Tribes, OBCs and Minorities in the Local Complaints Committee,
depending upon local conditions for fair dispensation of justice from a
body which represented all sections of the society. (Para 10.6)

The Committee would, however, like to draw attention to a very
important suggestion given by some stakeholders regarding the inclusion
of a representative of trade union/employees association as a member
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of the Committee which would be in the interest of the employees. It
was asserted that composition of LCC should embrace both a women
rights perspective as well as a workers’ rights perspective. The Committee
supports the inclusion of representative of trade union or employee
association and recommends to the Ministry to incorporate this category
of members in the LCC in order to have a broad-based membership
protecting the interests of the victim as a woman as well as an employee.
The Committee recommends that the following addition may be made in
Clause 7:—

“one member to be nominated from amongst the registered trade
unions or workers associations functioning in that block or district”
(Para 10.7)

The Committee would like to point out that more number of women
in the Committee would be more comforting for a victim of sexual
harassment as she would feel free to speak out. This has to be perceived
from the viewpoint of a victim. The Committee takes the opportunity
to point out here that out of the five members of the LCC, three
members are mandated to be women. The proviso that at least half of
the total members shall be women, therefore, becomes redundant. The
Committee, accordingly, recommends to the Ministry to delete the said
proviso. (Para 10.8)

Taking into consideration the problem areas cited above, the
Committee would like the Ministry to review the viability of having
Protection Officer as a member of LCC. Protection Officers already have
a well-defined mandate under the DV Act, 2005. The Committee also
has been given to understand that there is also a proposal to appoint
them as Dowry Prohibition Officer. Additional responsibility for these
officers under the proposed legislation would not be advisable for its
effective implementation. The Committee, therefore, is of the view
that in addition to the specific nomination of Protection Officer, an
alternative proposition will also have to be categorically mentioned in
the composition clause. Suggestion of the Ministry to provide for
alternative provision in the Rules cannot be considered viable from any
point of view and is therefore, not acceptable. The Committee takes
note of the alternative to Protection Officers, as given in the NCW Draft
Bill, 2010, i.e. ‘any other officer such as inspectors or additional
inspectors under the Shops and Establishments Acts of the respective
States, additional Inspectors under the Factories Act, 1948 or any other
public servant at the district level appointed under any law for the time
being in force’. The Committee considers the option given in the draft
NCW Bill, 2010 viable and more conducive for the functioning of LCC.
The Committee, accordingly, recommends incorporation of the same in
Clause 7(1)(d). (Para 10.12)
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Clause 7(2) entails that the Chairperson and every Member of the
Local Committee shall hold office for such period, not exceeding three
years, from the date of their appointment as may be prescribed. The
Committee feels that the three year tenure of LCC should be specified
in the similar manner as suggested in the case of ICC. (Para 10.13)

The Committee would like to point out that composition of Internal
Complaints Committee and Local Complaints Committee is significantly
different. Whereas out of the four member ICC, Presiding Officer and
two members will be employees of the Establishment, the five member
LCC will be primarily composed of NGO representatives, social activists,
only exception being Protection Officer and woman working in block/
taluka/ tehsil/ward/municipality. The Committee is of the view that
proposed entitlement of fees or allowances for LCC Chairperson and
members is justified and needs to be retained. (Para 10.15)

The Committee fails to understand the rationale of prescribing only
one condition for disqualification i.e. contravening the provisions of
Section 16 for the Chairperson and members of LCC as compared to
seven conditions of disqualification enumerated in Clause 4(5) for the
Presiding Officer and members of ICC. The Committee finds no
justification for different approach in respect of the two Committees
having the same mandate. The Committee, accordingly, recommends,
similar modification in Clause 7(3) as suggested in Clause 4(5).

(Para 10.16)

XI. CLAUSES 8 : GRANTS AND AUDIT

The Committee is of the view that budgetary provision is a crucial
component for effective implementation of any law and the Central
Government has to take a pro-active role in this matter. Ratio for division
of expenditure between Centre and State needs to be fixed in consultation
with the State Governments keeping in view their financial position.
Only then, it can be ensured to achieve the objective of providing relief
to the most vulnerable section of our women workforce. (Para 11.2)

XIl. CLAUSE 9 : COMPLAINT OF SEXUAL HARASSMENT

The Committee agrees with the contention of the stakeholders
regarding having a time limit for filing a complaint of sexual harassment.
At the same time, the Committee also understands the intention of the
Ministry for recognizing the fact that the aggrieved woman may take
considerable time to muster enough courage to come forward and file
a complaint. However, clarification of the Ministry for not having any
time-limit for filing of complaint is not very convincing. The Committee
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believes that without any time limit, this would become an endless
process and may not lead to a logical conclusion. In the final interaction
with the Committee, the Secretary, agreed that having an open-ended
provision without specifying any time limit for filing a complaint of
sexual harassment would not be desirable as it would not be possible for
a Complaints Committee to conduct an inquiry in a justifiable manner.
The Committee, accordingly, recommends to the Ministry to work out a
reasonable time limit which is neither too short so as to deny justice to
the aggrieved woman who would be needing considerable courage and
will-power to file a complaint nor too long so as to dilute the real
objective. (Para 12.5)

The Committee takes note of the fact that in the draft NCW Bill,
2010, aggrieved woman has the option to approach the State Women
Commission when the complaint is against the employer. The Committee
feels that such an option seems to be justified and needs to be included
as it would make the aggrieved woman more comfortable and secure.
With the kind of experience and expertise available with any State
Women Commission, it can be considered the most appropriate alternate
forum for filing of a complaint by the aggrieved woman, especially in
case when the complaint is against the employer himself. The Committee,
accordingly, recommends that the following proviso may be added to
Clause 9(1).

“Provided further that an aggrieved woman may file a complaint to
the Commission where the complaint is against the employer”.
(Para 12.6)

XIll. CLAUSE 10 : CONCILIATION

The Committee finds that there are two issues in this clause i.e.
apprehensions regarding undue pressure on aggrieved woman for
conciliation and monetary settlement likely to be subject to misuse and
also outraging the sensibilities of the aggrieved woman. The Committee
would like to point out that safeguards against imposing undue pressure
on the victim can be seen in this very clause itself as the conciliation
would only be initiated at the instance of the victim herself. Also,
proviso to clause 11(1) entitles the victim to approach ICC/LCC in the
event of any term or condition of the settlement not being complied
with. Secondly, the Committee does not find the mention of any ‘monetary
settlement’ in the Bill. Even the clarification given by the Ministry makes
a mention of tendering of apology or admission of guilt by the perpetrator.
The Committee strongly recommends that there should not be any
‘monetary settlement’ for it would trivialize a grave act of sexual
harassment. (Para 13.6)
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Attention of the Committee has also been drawn to the fact that if
an aggrieved women opts for conciliation, the accused would be let off
simply by tendering his apology or admission of guilt. The Committee
suggests that a distinction should be made between a minor offence and
a major one. Tendering apology or admission of guilt would be fine in
the case of a minor offence but the same should not be applicable to
major offences. This can encourage the accused indirectly and he can
indulge in similar undesirable activities in future. Punishment should be
the only way of rendering justice to the aggrieved woman in such cases.
The Committee, accordingly, recommends to the Ministry for making
provision of conditional conciliation for minor offences relating to sexual
harassment. For other major offences, stern punishment should be the
only way out without any scope for the conciliation. (Para 13.7)

XIV. CLAUSE 11 : INQUIRY INTO COMPLAINT

The Committee is of the view that very pertinent aspects relating to
conduct of inquiry have been left out to be included in the Rules which
leaves a lot of scope for ambiguity and mis-interpretation. The Committee
would like to draw attention to the following provision included in NCW
Draft Bill, 2010:-

“where conciliation under sub-section (1) of Section 10 is not arrived
at, the Committee or the Local Committee as the case may be,
shall, subject to the provisions of Section 15, proceed to make
enquiry into the complaint in accordance with its service and conduct
rules/standing orders/policies and where no such rules exist then in
such a manner as may be prescribed”.

This provision in a way makes it clear that the inquiry has to be
made in accordance with service and conduct rules, standing orders or
policies. The Committee, therefore, recommends that clause 11(1) may
be modified accordingly. (Para 14.5)

Clause 11 (3) provides that the inquiry under sub-section (1) should
be completed within a period of ninety days. The Committee would like
to point out that in the event of inquiry not being completed within the
stipulated period i.e. ninety days, no liability has been fixed on the
employer. The Committee suggests that either a similar clause as in the
NCW Draft Bill, 2010 be included in the present Bill or a liability be fixed
on the employer which can be included under clause 25 dealing with
penalty. (Para 14.6)

XV. CLAUSE 12 : ACTION DURING PENDENCY OF INQUIRY

The Committee is convinced by the justification given by the Ministry.
The Committee feels that the focus should be more on the victim who
goes through a lot of mental trauma and these interim reliefs were
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meant to make her comfortable during the inquiry process. The
Committee would also like to emphasize that provision should also be
made for safety and security of not only the victim but also the witnesses
including prevention of their victimization during and after the inquiry
proceedings. The victim/witnesses should not be suspended, given memos,
inquiry conducted against them for acts which would be considered as
harassment as a fallout of the complaint. The Committee, accordingly,
recommends the Ministry to make necessary provisions in this regard so
that the victim and the witnesses are protected from all sorts of pressure
and hostility. (Para 15.5)

The Ministry explained that the number of days of leave to be granted
may vary from case to case and could be decided by the members of the
Committee. The Committee, however, is of the view that a specification
of leave period needs to be included in the interest of the aggrieved
woman. Further, the Committee finds some merit in the argument for
the deletion of the words ‘if the cases is proved’ as it would not always
be easy for an aggrieved woman to prove a case of sexual harassment
which would not have any witnesses. The Committee recommends to
the Ministry to delete the words as suggested above. The aggrieved
woman should not be hassled for leave issues etc. as the trauma of
being sexually harassed would be too much for her. This would just
facilitate an aggrieved woman to file a complaint of sexual harassment
and not to deter her from doing so making her think about the
consequences if her case is not proved. (Para 15.7)

XVI. CLAUSE 13 : INQUIRY REPORT

The Committee finds the concern expressed above to be quite
genuine. It would like to point out that under Clause 11 (3), process of
inquiry has to be completed with ninety days and the employer or the
District Officer has to act upon the recommendation within sixty days
of Inquiry Report being received. Not only this, failure to do so will
invite penal action under Clause 25. The Committee would like to point
out that chances of such an instance happening would be very little,
keeping in view the composition of these Committees and their mandate.
The Committee observes that as indicated in Clause 20, the District
Officer shall be duly-bound to monitor the timely submission of reports
furnished by the Internal Committee or the Local Committee. The
Committee is of the view that this duty should be cast on the employer
also so far as Internal Committee is concerned. The Committee,
accordingly, recommends that this duty should also be included in clause
19 relating to the duties of employer. (Para 16.3)
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The Committee feels that these provisions are stringent enough and
the Inquiry process and follow-up action on the findings thereof have to
be completed within a specified time-limit. Only limited area of concern
could be a situation when the Complaints Committee itself unduly delays
the submission of the Report. (Para 16.4)

It was also impressed upon the Committee that specific guidelines
relating to the manner in which an inquiry should be conducted and the
procedure for recording of evidence needed to be laid out which may
include but not limited to:

Participation of the complainant
Manner of examination of the witnesses
Nature of questions that are not to be allowed

YV YV

Non-permissibility of evidence/examination based on
aggrieved woman’s character, Personal/sexual life and history,
etc.

The Committee is of the view that the procedural details for
conducting the inquiry need to be enumerated and, accordingly,
recommends that the same may be specified in the Rules to be framed
under Clause 28. (Para 16.5)

Doubts were raised that it was not clear if the employer was bound
by the recommendation of the Committee. The Committee would like to
point out that the employer is bound by the recommendation of the
Committee as specified in Clause 25(1)(b) whereunder on the employer
failing to comply with any recommendation made under Clause 13, he
is liable to be penalized. Further, the terms of settlement arrived at
during conciliation under Clause 10 are required to be recorded and
forwarded by the ICC/LCC as its recommendation. By virtue of this, the
settlement terms would take the character of a recommendation under
Clause 13. The Committee is of the view that with these provisions, the
employer is duly-bound to ensure every single complaint of sexual
harassment reaching the Complaints Committee being handled and
disposed of and recommendation of Inquiry Report acted upon. Chances
of his acting otherwise would be very rare. (Para 16.6)

The Committee is convinced with the justification given by the
Ministry as the Complaints Committee would be fully empowered to
grant relief to the aggrieved woman. Decision of the compensation etc.
by a court of law would mean an agonizing wait for justice for the
aggrieved woman as it may take considerable time to come to a decision
and unnecessarily extend her mental trauma. This would in a way defeat
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the very purpose of doing justice to her without any uncalled for publicity.
The Committee would like to mention that complaint mechanism as
mandated in the Supreme Court guidelines is to be created in the
employer’s organization for redressal of the complaint made by the
victim. (Para 16.8)

The Committee is of the view that first of all, sexual harassment
should be clearly laid down as an offence in the service rules of all
Government employees and in the contracts of all employees in the
private sector. This is in consonance with the directive of the Supreme
Court that Rules/Regulations of Government/Public Sector Bodies relating
to conduct and discipline should include rules/regulations prohibiting
sexual harassment and provide for appropriate penalties in such rules
against the offender. For the private employers, steps should be taken
to include the aforesaid prohibition in the Standing Orders under the
Industrial Employment (Standing Orders) Act, 1946. Secondly, to bring
clarity in the phase ‘as may be prescribed’, the Rules should clearly
state the kind of penal action such an offence would attract. Laying
down specific penalties for sexual harassment would certainly clear the
air. As for the prescribed procedure to be followed by the employer
after the Complaints Committee gives its report, the Committee notes
that same is to be provided in the Rules to be framed under Clause 28.

(Para 16.12)

The Committee agrees with the suggestion for use of the term
‘damages’ in place of ‘compensation’ as ‘damages’ for any amount of
compensation cannot ever compensate for mental and physical trauma
a victim of sexual harassment goes through. Further, the word ‘damages’
is much more dignified and appropriate compared to the word
‘compensation’. The Committee, accordingly, recommends modification
in sub-clause (3) (ii). (Para 16.13)

The Committee finds merit in the justification given by the Ministry
and believes that apart from the responsibility of the employer, it is also
a personal responsibility of every individual under the service rules or
terms of contract that he would not engage in any act of sexual
harassment. Sexual harassment should be specified as a grave misconduct
in the service rules or terms of contract to emphasize upon personal
responsibility of an individual also. The Committee, therefore, is of the
view that compensation should be paid by the accused only and not by
the employer. (Para 16.15)

The Committee was given to understand that several local laws and
special laws had already been amended to set up Complaints Committees
to deal with cases of sexual harassment. The Committee would appreciate
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if the assessment of existing institutional mechanism for handling of
sexual harassment cases which might be in place in different categories
of workplaces in the light of Supreme Court guidelines is undertaken by
the Ministry and viable components were made a part of the inquiry
procedure to be prescribed through rules under the proposed law.
(Para 16.16)

A very important and pertinent issue which had been raised by many
stakeholders relates to the rights of the accused. As mentioned earlier,
the Bill is silent on this aspect. It was suggested that the accused should
not be denied free and fair trial. The Committee is of the firm view that
every accused person needs to have a free and fair trial as this is the
very basis of the principle of natural justice. The Committee observes
that Clause 3 (i) simply mentions that copy of the inquiry report is to
be made available to the concerned parties. The Committee believes
that there should be a proper procedure for giving a chance to the
accused and also to the aggrieved woman, if not satisfied to place their
side of the story before the Complaints Committee. Not just this, before
forwarding its recommendations, the Complaints Committee should give
a final chance to the accused to convey his position. The Committee,
therefore, recommends to the Ministry to include an appropriate provision
in the Bill or specify in the Rules to ensure a fair and free inquiry
proceedings from the point of view of the accused. (Para 16.17)

XVII. CLAUSE 14 : PUNISHMENT FOR FALSE OR MALICIOUS COMPLAINT
AND FALSE EVIDENCE

The Committee understands the complex position of an aggrieved
woman who has to muster great courage to come forward to file a
complaint of sexual harassment. Also, given the unequal nature of
relations with the employer, it would not be easy for the aggrieved
woman to prove her case. The Committee realizes that acts of sexual
harassment take place behind closed doors and it is a tough task to
prove the authencity of a complaint. Also, such instances occur where
witnesses are not readily available. If at all a witness gathers courage
to come forward, such a provision may act as a deterrent. The Supreme
Court in Vishaka Guidelines had stated clearly that it had to be ensured
that victims or withesses are not victimized or discriminated against
while dealing with complaints of sexual harassment. The Committee
believes that a distinction needs to be made between false and malicious
complaints. For any false complaint, no punishment may be prescribed.
However, if it is proved that a complaint has been filed with malicious
intent, only then action against the aggrieved woman may be considered
as it affects the character and credibility of the accused. The punishment
for filing complaints with malicious intent should be provided in the
Rules. (Para 17.6)
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The Committee understands the apprehensions of some stakeholders
regarding the misuse of the proposed legislation and takes note of their
suggestion to change the word ‘may recommend’ to ‘shall recommend’
so as to make it mandatory for the Complaint Committee to take action
against complainants filing false and malicious complaints. The Committee
would like to point out that the focus of the proposed legislation is to
provide redressal to aggrieved woman who may have faced sexual
harassment and not on the misuse of the law by some. The Committee
takes note of the fact that any provision should not be there which may
deter an already aggrieved woman to file a genuine case of sexual
harassment. The Committee observes that malicious intent or falsehood
on the part of the complainant will have to be established after an
inquiry to be conducted in accordance with the prescribed procedure.
Such a provision will ensure that this provision will be resorted to only
in genuine cases and disposed of after a proper inquiry. (Para 17.7)

XVIIl. CLAUSE 15 : DETERMINATION OF COMPENSATION

The Committee agrees with the intent of the Ministry for determining
compensation based on several factors relating to various forms of
suffering and loss of the aggrieved women. It also takes into consideration
the suggestions of the stakeholders and is of the view that the elaborate
procedure for realization of compensation and recovery needs to be
spelt out so that the aggrieved woman is given compensation as
determined by ICC or LCC. The Committee would like to reiterate the
stance of the Ministry that compensation does not go against the spirit
of the Bill and is not intended to be an alternative to punishment for
an act of sexual harassment. (Para 18.5)

XIX. CLAUSE 16 : PROHIBITION OF PUBLICATION OR MAKING KNOWN
CONTENTS OF COMPLAINT AND INQUIRY PROCEEDINGS AND
CLAUSE 17 PENALTY FOR PUBLICATION OR MAKING KNOWN CONTENTS
AND INQUIRY PROCEEDINGS

The Committee would like to emphasize upon the sensitivity of a
case of sexual harassment and the essentiality of maintaining
confidentiality of the complainant so that she does not regret filing a
complaint of sexual harassment. The justification given by the Ministry
seems to be very convincing. The Committee would like to point out
that justice secured by any victim can be accessed as it is a matter of
public interest. Only the identity of the victim is not to be disclosed.
There is no question of highlighting only genuine cases and hiding the
false ones as under Clause 22 the employer is required to include the
information regarding cases filed and their disposal in the Annual Report
of the organization. The Committee agrees with the stand of Ministry
that in no way the RTI Act is being subverted. Notwithstanding the
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provisions of Section 22 of the RTI Act, a legislation enacted subsequently
can be outside its purview in case specific exception to this effect has
been made in that subsequent law. In fact, Clause 16 is in conformity
with Section 8 (j) of the RTI Act and there is no inconsistency between
the two. (Para 19.6)

As for Clause 17, the Committee is of the view that it should be read
with Clause 16. It is meant to safeguard the aggrieved woman against
any mischievous intention/deliberate act so as to put her in awkward
position by disclosing the details of case filed by her. Hence, the
Committee finds no problem in Clauses 16 and 17 as the intention of
provisions is to protect the aggrieved woman from further harassment
of any kind or public ridicule. (Para 19.7)

XX. CLAUSE 18 : APPEAL

The Committee while appreciating the concerns about likelihood of
aggrieved woman as well as witnesses being made to face further
harassment and uncalled for exposure in case of appeal being made in
the Court or Tribunal would like to point out that principle of natural
justice has to be adhered to in every case. Sexual harassment cases
cannot be made an exception. The Committee would like to point out
that with required steps and extra precaution taken by making the
conduct of appeal proceedings in camera, chances of victims/witnesses
facing undue harassment will not be there. It would also be better if
onus of proving the case should be on the employer. (Para 20.4)

So far as Supreme Court directives in Dr. Medha Kotwal case is
concerned, the Committee observes that the proposed legislation
envisages no further inquiry after the Report of the Complaints Committee
has been given which would be mandatorily implemented by the
employer. However, the right to appeal both to the aggrieved woman
and the respondent stays in consonance with principles of natural justice.

(Para 20.5)

XXI. CLAUSE 19 : DUTIES OF EMPLOYER

The Committee finds that a similar set of duties of the employers
are included in the Vishaka Guidelines. The Committee, however, observes
that duties covering preventive action on the part of employer as
substantiated in these guidelines have not found a place in Clause 19.
The Committee would like to draw attention of the Ministry of the
following duties mentioned in Supreme Court guidelines:

(a) Express prohibition of sexual harassment at the workplace
should be notified, published and circulated in appropriate
ways.
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(b) The Rules/Regulations of Government and Public Sector bodies
relating to conduct and discipline should include rules/
regulations prohibiting sexual harassment and provide for
appropriate penalties in such rules against the offender.

(c) As regards private employers, steps should be taken to include
the aforesaid prohibitions in the standing orders under the
Industrial Employment (Standing Orders) Act, 1946.

(d) Appropriate work conditions should be provided in respect of
work, leisure, health and hygiene to further ensure that there
is no hostile environment towards women at workplace and
no employee woman should have reasonable grounds to believe
that she is disadvantaged in connection with her employment.

The Committee is of the view that the duties of employers as
mentioned above should be incorporated in this provision along with the
existing ones. (Para 21.4)

The Committee is of the opinion that sub-clause (h) seems to be
problematic as the employer cannot in any way take action against non-
employee or even make an effort to locate him. Certain practical
difficulties would not make it possible for the employer to rope in non-
employee within the ambit of the Bill. The only way out for the employer,
the Committee feels, would be to assist and give full co-operation to its
female employee who has been sexually harassed in filing a case under
the IPC. (Para 21.6)

XXIl. CLAUSE 20 : DUTIES AND POWER OF DISTRICT OFFICER

The Committee observes that on a comparative analysis of this
provision with Clause 22 relating to Duties of District Officer as given in
the NCW Draft Bill, 2010, role of District Officer as envisaged under the
proposed law seems to be somewhat diluted. This is further borne out
by the fact that a number of duties of employer as indicated in
Clause 19 are not considered appropriate enough to be assigned to the
District Officer. The Committee strongly feels that this would be a serious
anomaly, resulting in non-delivery of justice to aggrieved woman. The
Committee would like to point out that the District Officer is mandated
to set up a Local Complaints Committee in every district and sub-district
wherever required which will be assigned the role of conducting an
inquiry against the employer himself. In such a scenario, absence of
such duties like providing necessary facilities to LCC for dealing with the
complaint and conducting inquiry, assisting in securing these attendances
of respondents and witnesses before the Complaints Committee and
making available the required information to it cannot be considered
acceptable. The Committee, accordingly, recommends that duties assigned
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to the District Officer should be on the same pattern as envisaged for
the employer to the extent possible. (Para 22.2)

XXIll. CLAUSE 23 : APPROPRIATE GOVERNMENT TO MONITOR
IMPLEMENTATION AND MAINTAIN DATA

The Committee, suggest that the responsibility of monitoring the
implementation of various provisions needs to be given to the National
or State Commissions for Women who would be better equipped for
handling such a task in view of their experience and expertise of working
for the cause of women. The Committee, accordingly, recommends that
the provision relating to Monitoring of the Act stipulated in the draft
NCW Bill, 2010 may be included in the proposed law in place of
clause 23. (Para 23.2)

XXIV. CLAUSE 24 : POWER TO CALL FOR INFORMATION AND INSPECTION
OF RECORDS

The Committee, while appreciating the spirit behind this provision
as a part of an effective monitoring mechanism envisaged to be put in
place in the proposed law has a word of caution. The Committee finds
that Report on the cases of sexual harassment handled by an
establishment will be submitted to the State Government annually and
the appropriate Government is also mandated to monitor the
implementation of the Act and maintain data on the number of cases
filed and properly disposed of. Provision in clause 24 authorizing any by
officer to inspect an establishment in public interest or in the interest
of women employees on the part of the appropriate Government seems
to be somewhat unjustified. The Committee is of the view that such a
power may be given only in case of an extreme case of sexual harassment
taking place and not being handled properly by the concerned authorities
and a specific Complaint/Report being made by the complainant/
Complaints Committee/State Commission for Women. (Para 24.2)

XXV. CLAUSE 25 : PENALTY FOR NON-COMPLIANCE WITH PROVISIONS OF ACT

The Committee agrees that strong deterrent should be provided in
the Bill itself so that a safe and secure workplace is ensured by an
employer and the accused should be brought to book at any cost.
However, in doing so, the impact of punishing the employer for not
complying with the provisions of the Act should not adversely affect the
other employees or dependents of an organization. Cancellation of license
or withdrawal of non-renewal or cancellation of registration by the
Government or local authority would harm the interests of many persons
associated with a particular organization because it is a matter of means
of livelihood for many. Also adequate opportunity should be given to the
employer to present his case before any such action is taken against him
if the clause is proposed to be retained. (Para 25.3)
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The Committee, accordingly, recommends to the Ministry to modify
the provision in such a way so as to safeguard the interests of other
employees, dependents parties and at the same time penalize the
employer in a certain manner which does not affect innocent lives.

(Para 25.4)

XXVI. CONCLUSION

The Committee believes that a legislation for the protection of women
against sexual harassment at workplace is a much needed one for ensuring
a secure and safe workplace so that women can work with dignity. It
took thirteen years to implement the Vishaka Guidelines into a full
fledged legislation. Sexual harassment is a sad reality of our society. It
is an index of moral degradation of society in recent years. Although it
is high time for such a law to come into effect, a legislation has its own
limitation also. It entails the action of a mechanism for redressal of
complaints of cases of sexual harassment but cannot change the moral
fabric of the society. It is where the need for cultural education and
respect for womanhood which has been the cherished value of our
culture is felt. The Committee would like to emphasize on the importance
of inculcating such values in a child at tender age itself so that it is
made known since childhood itself that sexual harassment of women or
violence against women is most heinous. This would certainly indirectly
result in diminishing acts of sexual harassment. Not just this, proper
training programmes and awareness generation programme should be
given due importance so to educate employees about respect for
womanhood by all possible methods. (Para 26.1)

Further, proper implementation of the law and its monitoring is
essential for the success of this legislation which should achieve its
objective of protecting women from acts of sexual harassment at
workplace by providing a safe and secure environment/workplace and
also a mechanism for redressal of complaints of sexual harassment.

(Para 26.2)

The Committee adopts the remaining clauses of the Bill without any
amendments. (Para 26.3)

The enacting formula and the title are adopted with consequential
changes. (Para 26.4)

The Committee recommends that the Bill may be passed after
incorporating the amendments/additions suggested by it. (Para 26.5)

The Committee would like the Ministry to submit a note with reasons
on the recommendations/suggestions which could not be incorporated in
the Bill. (Para 26.6)
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THE SEXUAL HARASSMENT OF WOMEN AT WORKPLACE
(PREVENTION, PROHIBITION AND REDRESSAL) BILL, 2012

A

BILL

to provide protection against sexual harassment of
women at workplace and for the prevention
and redressal of complaints of sexual
harassment and for matters connected
therewith or incidental thereto.

WHereas sexual harassment results in violation
of the fundamental rights of a woman to equality
under Articles 14 and 15 of the Constitution of
India and her right to life and to live with dignity
under Article 21 of the Constitution and right to
practice any profession or to carry on any
occupation, trade or business which includes a right
to a safe environment free from sexual harassment;

AND wHEREAS the protection against sexual
harassment and the right to work with dignity are
universally recognised human rights by international
conventions and instruments such as Convention on
the Elimination of all Forms of Discrimination against
Women, which has been ratified on the 25t June,
1993 by the Government of India;

AND WHEREAS it is expedient to make provisions
for giving effect to the said Convention for
protection of women against sexual harassment at
workplace.

Be it enacted by Parliament in the Sixty-third
Year of the Republic of India as follows:—

CHAPTER |
PRELIMINARY

1. (1) This Act may be called the Sexual Short title,

Harassment of Women at Workplace (Prevention, Z‘?;Z;_”d
Prohibition and Redressal) Act, 2012. cement.
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(2) It extends to the whole of India.

(3) It shall come into force on such date as the
Central Government may, by notification in the
Official Gazette, appoint.

Definitions. 2. In this Act, unless the context otherwise
requires,—

(a) “aggrieved woman” means—

(i) in relation to a workplace, a woman,
of any age whether employed or not, who
alleges to have been subjected to any act
of sexual harassment by the respondent;

(ii) in relation to a dwelling place or
house, a woman of any age who is employed
in such a dwelling place or house;

(b) “appropriate Government” means—

(i) in relation to a workplace which is
established, owned, controlled or wholly or
substantially financed by funds provided
directly or indirectly—

(A) by the Central Government or
the Union territory administration, the
Central Government;

(B) by the State Government, the
State Government;

(ii) in relation to any workplace not
covered under sub-clause (i) and falling
within its territory, the State Government;

(c) “Chairperson” means the Chairperson
of the Local Complaints Committee nominated
under sub-section (1) of Section 7;

(d) “District Officer” means an officer
notified under Section 5;

(e) “domestic worker” means a woman who
is employed to do the household work in any
house hold for remuneration whether in cash
or kind, either directly or through any agency
on a temporary, permanent, part time or full
time basis, but does not include any member
of the family of the employer;
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(f) “employee” means a person employed
at a workplace for any work on regular,
temporary, ad hoc or daily wage basis, either
directly or through an agent, including a
contractor, with or, without the knowledge of
the principal employer, whether for
remuneration or not, or working on a voluntary
basis or otherwise, whether the terms of
employment are express or implied and includes
a co-worker, a contract worker, probationer,
trainee, apprentice or called by any other such
name;

(g) “employer” means—

(i) in relation to any department,
organisation, undertaking, establishment,
enterprise, institution, office, branch or unit
of the appropriate Government or a local
authority, the head of that department,
organisation, undertaking, establishment,
enterprise, institution, office, branch or unit
or such other officer as the appropriate
Government or the local authority, as the
case may be, may by an order specify in
this behalf;

(ii) in any workplace not covered under
sub-clause (i), any person responsible for
the management, supervision and control
of the workplace;

Explanation.—For the purposes of this
sub-clause “management” includes the
person or board or committee responsible
for formulation and administration of
policies for such organisation;

(iii) in relation to workplace covered
under sub-clauses (i) and (ii), the person
discharging contractual obligations with
respect to his or her employees;

(iv) in relation to a dwelling place or
house, a person or a household who employs
or benefits from the employment of
domestic worker, irrespective of the
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number, time period or type of such worker
employed, or the nature of the employment
or activities performed by the domesic
worker;

(h) “Internal Committee” means an Internal
Complaints Committee constituted under
Section 4;

(i) “Local Committee” means the Local
Complaints Committee constituted under
Section 6;

(j) “Member” means a Member of the
Internal Committee or the Local Committee, as
the case may be;

(k) “prescribed” means prescribed by rules
made under this Act;

(0) “Presiding Officer” means the Presiding
Officer of the Internal Complaints Committee
nominated under sub-section (2) of Section 4;

(m) “respondent” means a person against
whom the aggrieved woman has made a
complaint under Section 9;

(n) “sexual harassment” includes any one
or more of the following unwelcome acts or
behaviour (whether directly or by implication)
namely:—

(i) physical contact and advances; or

(ii) a demand or request for sexual
favours; or

(iii) making sexually coloured remarks;
or
(iv) showing pornography; or

(v) any other unwelcome physical,
verbal or non-verbal conduct of sexual
nature;

(o) “workplace” includes—

(i) any department, organisation,
undertaking, establishment, enterprise,
institution, office, branch or unit which is



The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Bill, 2012

163

established, owned, controlled or wholly or
substantially financed by funds provided
directly or indirectly by the appropriate
Government or the local authority or a
Government company or a corporation or a
co-operative society;

(ii) any private sector organisation or a
private venture, undertaking, enterprise,
institution, establishment, society, trust,
non-governmental organisation, unit or
service provider carrying on commercial,
professional, vocational, educational,
entertainmental, industrial, health services
or financial activities including production,
supply, sale, distribution or service;

(iii) hospitals or nursing homes;

(iv) any sports institute, stadium, sports
complex or competition or games venue,
whether residential or not used for training,
sports or other activities relating thereto;

(v) any place visited by the employee
arising out of or during the course of
employment including transportation
provided by the employer for undertaking
such journey;

(vi) a dwelling place or a house;

(p) “unorganised sector” in relation to a
workplace means an enterprise owned by
individuals or self-employed workers and
engaged in the production or sale of goods or
providing service of any kind whatsoever, and
where the enterprise employs workers, the
number of such workers is less than ten.

3. (7) No woman shall be subjected to sexual
harassment at any workplace.

(2) The following circumstances, among other
circumstances, if it occurs or is persent in relation
to or connected with any act or behaviour of sexual
harassment may amount to sexual harassment:—

(i) implied or explicit promise of
preferential treatment in her employment; or

Prevention
of sexual
harassment.
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(if) implied or explicit threat of detrimental
treatment in her employment; or

(iii) implied or explicit threat about her
present or future employment status; or

(iv) interferes with her work or creating an
intimidating or offensive or hostile work
environment for her; or

(v) humiliating treatment likely to affect
her health or safety.

CHAPTER I
CoNsTITUTION OF INTERNAL ComPLAINTS COMMITTEE

Constitution 4. (1) Every employer of a workplace shall, by
of Internal d . iti titut C itt to b
Complaints 2N order in writing, constitute a Committee to be

Committee. known as the “Internal Complaints Committee”:

Provided that where the offices or
administrative units of the workplace are located
at different places or divisional or sub-divisional
level, the Internal Committee shall be constituted
at all administrative units or offices.

(2) The Internal Committee shall consist of the
following members to be nominated by the
employer, namely:—

(a) a Presiding Officer who shall be a woman
employed at a senior level at workplace from
amongst the employees:

Provided that in case a senior level woman
employee is not available, the Presiding Officer
shall be nominated from other offices or
administrative units of the workplace referred
to in sub-section (7):

Provided further that in case the other
offices or administrative units of the workplace
do not have a senior level woman employee,
the Presiding Officer shall be nominated from
any other workplace of the same employer or
other department or organisation;

(b) not less than two Members from amongst
employees preferably committed to the cause
of women or who have had experience in social
work or have legal knowledge;
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(c) one member from amongst
non-governmental organisations or associations
committed to the cause of women or a person
familiar with the issues relating to sexual
harassment:

Provided that at least one-half of the total
Members so nominated shall be women.

(3) The Presiding Officer and every Member of
the Internal Committee shall hold office for such
period, not exceeding three years, from the date
of their nomination as may be specified by the
employer.

(4) The Member appointed from among the non-
governmental organisations or associations shall be
paid such fees or allowances for holding the
proceedings of the Internal Committee, by the
employer, as may be prescribed.

(5) Where the Presiding Officer or any Member
of the Internal Committee,—

(a) contravenes the provisions of Section
16; or

(b) has been convicted for an offence or an
inquiry into an offence under any law for the
time being in force is pending against him; or

(c) he has been found guilty in any
disciplinary proceedings or a disciplinary
proceeding is pending against him; or

(d) has so abused his position as to render
his continuance in office prejudicial to the
public interest,

such Presiding Officer or Member, as the case may
be, shall be removed from the Committee and the
vacancy so created or any casual vacancy shall be
filled by fresh nomination in accordance with the
provisions of this section.

CHAPTER Il
ConsTiTuTion OF LocaL CompLaINTS COMMITTEE

5. The appropriate Government may notify a Notification
District Magistrate or Additional District Magistrate of District
or the Collector or Deputy Collector as a District ©fficer
Officer for every District to exercise powers or
discharge functions under this Act.
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Constitution 6. (1) Every District Officer shall constitute
and . s e s .

Jurisdiction 1N the district concerned, a committee to be
of Local known as the “Local Complaints Committee” to

E°mpl.ai”ts receive complaints of sexual harassment from
ommittee. . .
establishments where the Internal Complaints
Committee has not been constituted due to having
less than ten workers or if the complaint is against
the employer himself.

(2) The District Officer shall designate one
nodal officer in every block, taluka and tehsil in
rural or tribal area and ward or municipality in
the urban area, to receive complaints and forward
the same to the concerned Local Complaints
Committee within a period of seven days.

(3) The jurisdiction of the Local Complaints
Committee shall extend to the areas of the district
where it is constituted.

Composition, 7. (1) The Local Complaints Committee shall
g‘iﬂg?et:r“n‘is consist of the following members to be nominated
and by the District Officer, namely:—
conditions . .
of Local (a) a Chairperson to be nominated from
Complaints amongst the eminent women in the field of
Committee. . .
social work and committed to the cause of
women;

(b) one Member to be nominated from
amongst the women working in block, taluka or
tehsil or ward or municipality in the district;

(c) two Members, of whom at least one
shall be a woman, to be nominated from
amongst such non-governmental organisations
or associations committed to the cause of
women or a person familiar with the issues
relating to sexual harassment, which may be
prescribed:

Provided that at least one of the nominees
should, preferably, have a background in law
or legal knowledge:

Provided further that at least one of the
nominees shall be a woman belonging to the
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Scheduled Castes or the Scheduled Tribes or
the Other Backward Classes or minority
community notified by the Central Government,
from time to time;

(d) the concerned officer dealing with the
social welfare or women and child development
in the district, shall be a member ex officio.

(2) The Chairperson and every Member of the
Local Committee shall hold office for such period,
not exceeding three years, from the date of their
appointment as may be specified by the District
Officer.

(3) Where the Chairperson or any Member of
the Local Complaints Committee—

(a) contravenes the provisions of Section
16, or

(b) has been convicted for an offence or an
inquiry into an offence under any law for the
time being in force is pending against him; or

(c) has been found guilty in any disciplinary
proceedings or a disciplinary proceeding is
pending against him; or

(d) has so abused his position as to render
his continuance in office prejudicial to the
public interest, such Chairperson or Member,
as the case may be, shall be removed from the
Committee and the vacancy so created or any
casual vacancy shall be filled by fresh
nomination in accordance with the provisions
of this section.

(4) The Chairperson and Members of the Local
Committee other than the Members nominated
under Clauses (b) and (d) of sub-section (7) shall
be entitled to such fees or allowances for holding
the proceedings of the Local Committee as may
be prescribed.

8. (1) The Central Government may, after due Grants and
appropriation made by Parliament by law in this 2udit
behalf, make to the State Government grants of
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such sums of money as the Central Government
may think fit, for being utilised for the payment
of fees or allowances referred to in sub-section
(4) of Section 7.

(2) The State Government may set up an agency
and transfer the grants made under sub-section (1)
to that agency.

(3) The agency shall pay to the District Officer,
such sums as may be required for the payment of
fees or allowances referred to in sub-section (4) of
Section 7.

(4) The accounts of the agency referred to in
sub-section (2) shall be maintained and audited in
such manner as may, in consultation with the
Accountant General of the State, be prescribed and
the person holding the custody of the accounts of
the agency shall furnish, to the State Government,
before such date, as may be prescribed, its audited
copy of accounts together with auditors’ report

thereon.
CHAPTER IV
COMPLAINT
Complaint 9. (1) Any aggrieved woman may make, in
ﬂ;rsai’;”ma;nt. writing, a complaint of sexual harassment at

workplace to the Internal Committee if so
constituted, or the Local Committee, in case it is
not so constituted, within a period of three months
from the date of incident and in case of a series of
incidents, within a period of three months from
the date of last incident:

Provided that where such complaint cannot be
made in writing, the Presiding Officer or any Member
of the Internal Committee or the Chairperson or
any Member of the Local Committee, as the case
may be, shall render all reasonable assistance to
the woman for making the complaint in writing:

Provided further that the Internal Committee
or, as the case may be, the Local Committee may,
for the reasons to be recorded in writing, extend
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the time limit not exceeding three months, if it is
satisfied that the circumstances were such which
prevented the woman from filing a complaint within
the said period.

(2) Where the aggrieved woman is unable to
make a complaint on account of her physical or
mental incapacity or death or otherwise, her legal
heir or such other person as may be prescribed
may make a complaint under this section.

10. (1) The Internal Committee or, as the case Conciliation.
may be, the Local Committee, may, before initiating
an inquiry under section 11 and at the request of
the aggrieved woman take steps to settle the matter
between her and the respondent through
conciliation:

Provided that no monetary settlement shall be
made as a basis of conciliation.

(2) Where a settlement has been arrived at
under sub-section (1), the Internal Committee or
the Local Committee, as the case may be, shall
record the settlement so arrived and forward the
same to the employer or the District Officer to
take action as specified in the recommendation.

(3) The Internal Committee or the Local
Committee, as the case may be, shall provide the
copies of the settlement as recorded under
sub-section (2) to the aggrieved woman and the
respondent.

(4) Where a settlement is arrived at under
sub-section (1), no further inquiry shall be
conducted by the Internal Committee or the Local
Committee, as the case may be.

11. (7) Subject to the provisions of Section 10, Inquiry into
the Internal Committee or the Local Committee, as comPlaint.
the case may be, shall, where the respondent is an
employee, proceed to make inquiry into the
complaint in accordance with the provisions of the
service rules applicable to the respondent and where
no such rules exist, in such manner as may be
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prescribed or in case of a domestic worker, the

Local Committee shall, if prima facie case exists,

forward the complaint to the police, within a period

of seven days for registering the case under Section

509 of the Indian Penal Code, and any other relevant 45 of 1860.
provisions of the said Code where applicable:

Provided that where the aggrieved woman
informs the Internal Committee or the Local
Committee, as the case may be, that any term or
condition of the settlement arrived at under
sub-section (2) of Section 10 has not been complied
with by the respondent, the Internal Committee or
the Local Committee shall proceed to make an
inquiry into the complaint or, as the case may be,
forward the complaint to the police:

Provided further that where both the parties
are employees, the parties shall, during the course
of inquiry, be given an opportunity of being heard
and a copy of the findings shall made available to
both the parties enabling them to make
representation against the findings before the
Committee.

(2) Notwithstanding anything contained in
Section 509 of the Indian Penal Code, the court 45 of 1860.
may, when the respondent is convicted of the
offence, order payment of such sums as it may
consider appropriate, to the aggrieved woman by
the respondent, having regard to the provisions of
Section 15.

(3) For the purpose of making an inquiry under
sub-section (1), the Internal Committee or the Local
Committee, as the case may be, shall have the
same powers as are vested in a civil court under
the Code of Civil Procedure, 1908 when trying a 5 of 1908.
suit in respect of the following matters, namely:—

(a) summoning and enforcing the attendance
of any person and examining him on oath;

(b) requiring the discovery and production
of documents; and

(c) any other matter which may be
prescribed.
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(4) The inquiry under sub-section (7) shall be
completed within a period of ninety days.

CHAPTER V

INQUIRY INTO COMPLAINT

12. (1) During the pendency of an inquiry, on Action
a written request made by the aggrieved woman, d””gg "
the Internal Committee or the Local Committee, as ?nznu,-fgcy °
the case may be, may recommend to the employer

to—

(a) transfer the aggrieved woman or the
respondent to any other workplace; or

(b) grant leave to the aggrieved woman upto
a period of three months; or

(c) grant such other relief to the aggrieved
woman as may be prescribed.

(2) The leave granted to the aggrieved woman
under this section shall be in addition to the leave
she would be otherwise entitled.

(3) On the recommendation of the Internal
Committee or the Local Committee, as the case
may be, under sub-section (1) , the employer shall
implement the recommendations made under
sub-section (7) and send the report of such
implementation to the Internal Committee or the
Local Committee, as the case may be.

13. (7) On the completion of an inquiry under Inquiry
this Act, the Internal Committee or the Local "P°rt:
Committee, as the case may be, shall provide a
report of its findings to the employer, or as the
case may be, the District Officer within a period of
ten days from the date of completion of the inquiry
and such report be made available to the concerned
parties.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the
respondent has not been proved, it shall recommend
to the employer and the District Officer that no
action is required to be taken in the matter.
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(3) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the
respondent has been proved, it shall recommend
to the employer or the District Officer, as the case
may be—

(i) to take action for sexual harassment as
a misconduct in accordance with the provisions
of the service rules applicable to the respondent
or where no such service rules have been made,
in such manner as may be prescribed;

(ii) to deduct, notwithstanding anything in
the service rules applicable to the respondent,
from the salary or wages of the respondent
such sum as it may consider appropriate to be
paid to the aggrieved woman or to her legal
heirs, as it may determine, in accordance with
the provisions of Section 15:

Provided that in case the employer is unable
to make such deduction from the salary of the
respondent due to his being absent from duty
or cessation of employment it may direct to
the respondent to pay such sum to the aggrieved
woman:

Provided further that in case the respondent
fails to pay the sum referred to in Clause (ii),
the Internal Committee or, as the case may be,
the Local Committee may forward the order
for recovery of the sum as an arrear of land
revenue to the concerned District Officer.

(4) The employer or the District Officer shall
act upon the recommendation within sixty days of
its receipt by him.

Punishment 14. (1) Where the Internal Committee or the
g’;“fél;js” Local Committee, as the case may be, arrives at a
complaint ~ conclusion that the allegation against the
and false  respondent is malicious or the aggrieved woman or
evidence. . .
any other person making the complaint has made
the complaint knowing it to be false or the

aggrieved woman or any other person making the
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complaint has produced any forged or misleading
document, it may recommend to the employer or
the District Officer, as the case may be, to take
action against the woman or the person who has
made the complaint under sub-section (7) or
sub-section (2) of Section 9, as the case may be,
in accordance with the provisions of the service
rules applicable to her or him or where no such service
rules exist, in such manner as may be prescribed:

Provided that a mere inability to substantiate
a complaint or provide adequate proof need not
attract action against the complainant under this
section:

Provided further that the malicious intent on
part of the complainant shall be established after
an inquiry in accordance with the procedure
prescribed, before any action is recommended.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at a
conclusion that during the inquiry any witness has
given false evidence or produced any forged or
misleading document, it may recommend to the
employer of the witness or the District Officer, as
the case may be, to take action in accordance with
the provisions of the service rules applicable to the
said witness or where no such service rules exist,
in such manner as may be prescribed.

15. For the purpose of determining the sums to Determination
be paid to the aggrieved woman under Clause (ii) of .

. . compensation.
of sub-section (3) of Section 13, the Internal
Committee or the Local Committee, as the case
may be, shall have regard to—

(a) the mental trauma, pain, suffering and
emotional distress caused to the aggrieved
woman;

(b) the loss in the career opportunity due
to the incident of sexual harassment;

(c) medical expenses incurred by the victim
for physical or psychiatric treatment;
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Prohibition
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publication
or making
known
contents of
complaint
and inquiry

proceedings.

Penalty for
publication
or making
known
contents of
complaint
and inquiry

proceedings.

Appeal.

(d) the income and financial status of the
respondent;

(e) feasibility of such payment in lump sum
or in instalments.

16. Notwithstanding anything contained in the
Right to Information Act, 2005, the contents of the
complaint made under Section 9, the identity and
addresses of the aggrieved woman, respondent and
witnesses, any information relating to conciliation
and inquiry proceedings, recommendations of the
Internal Committee or the Local Committee, as the
case may be, and the action taken by the employer
or the District Officer under the provisions of this
Act shall not be published, communicated or made
known to the public, press and media in any
manner:

Provided that information may be disseminated
regarding the justice secured to any victim of sexual
harassment under this Act without disclosing the
name, address, identity or any other particulars
calculated to lead to the identification of the
aggrieved woman and witnesses.

17. Where any person entrusted with the duty
to handle or deal with the complaint, inquiry or
any recommendations or action to be taken under
the provisions of this Act, contravenes the provisions
of Section 16, he shall be liable for penalty in
accordance with the provisions of the service rules
applicable to the said person or where no such
service rules exist, in such manner as may be
prescribed.

18. (1) Any person aggrieved from the
recommendations made under sub-section (2) of
Section 13 or under Clause (i) or Clause (ii) of
sub-section (3) of Section 13 or sub-section (1) or
sub-section (2) of Section 14 or Section 17 or non-
implementation of such recommendations may
prefer an appeal to the court or tribunal in
accordance with the provisions of the service rules
applicable to the said person or where no such
service rules exist then, without prejudice to

22 of 2005.



The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Bill, 2012

175

provisions contained in any other law for the time
being in force, the person aggrieved may prefer an
appeal in such manner as may be prescribed.

(2) The appeal under sub-section (7) shall be
preferred within a period of ninety days of the
recommendations.

CHAPTER VI
DuTies oF EMPLOYER

19. Every employer shall—

(a) provide a safe working environment at
the workplace which shall include safety from
the persons coming into contact at the
workplace;

(b) display at any conspicuous place in the
workplace, the penal consequences of sexual
harassments; and the order constituting, the
Internal Committee under sub-section (7) of
Section 4;

(c) organise workshops and awareness
programmes at regular intervals for sensitising
the employees with the provisions of the Act
and orientation programmes for the members
of the Internal Committee in the manner as
may be prescribed;

(d) provide necessary facilities to the
Internal Committee or the Local Committee, as
the case may be, for dealing with the complaint
and conducting an inquiry;

(e) assist in securing the attendance of
respondent and witnesses before the Internal
Committee or the Local Committee, as the case
may be;

(f) make available such information to the
Internal Committee or the Local Committee, as
the case may be, as it may require having regard
to the complaint made under sub-section (1) of
Section 9;

(g) provide assistance to the woman if she
so chooses to file a complaint in relation to the
offence under the Indian Penal Code or any
other law for the time being in force;

Duties of
employer.
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(h) cause to initiate action, under the Indian
Penal Code or any other law for the time being
in force, against the perpetrator, or if the
aggrieved woman so desires, where the
perpetrator is not an employee, in the
workplace at which the incident of sexual
harassment took place;

(i) treat sexual harassment as a misconduct
under the service rules and initiate action for
such misconduct;

(j) monitor the timely submission of reports
by the Internal Committee.

CHAPTER VII

Duties aND Powers oF DistricT OFFICER
20. The District Officer shall,—

(a) monitor the timely submission of reports
furnished by the Local Committee;

(b) take such measures as may be necessary
for engaging non-governmental organisations for
creation of awareness on sexual harassment and
the rights of the women.

CHAPTER VI

MISCELLANEOUS

21. (1) The Internal Committee or the Local
Committee, as the case may be, shall in each
calendar year prepare, in such form and at such
time as may be prescribed, an annual report and
submit the same to the employer and the District
Officer.

(2) The District Officer shall forward a brief
report on the annual reports received under
sub-section (1) to the State Government.

22. The employer shall include in its report
the number of cases filed, if any, and their disposal
under this Act in the annual report of his
organisation or where no such report is required to
be prepared, intimate such number of cases, if
any, to the District Officer.

45 of 1860.
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23. The appropriate Government shall monitor
the implementation of this Act and maintain data
on the number of cases filed and disposed of in
respect of all cases of sexual harassment at
workplace.

24, The appropriate Government may, subject
to the availability of financial and other resources,—

(a) develop relevant information, education,
communication and training materials, and
organise awareness programmes, to advance the
understanding of the public of the provisions of
this Act providing for protection against sexual
harassment of woman at workplace;

(b) formulate orientation and training
programmes for the members of the Local
Complaints Committee.

25. (1) The appropriate Government, on being
satisfied that it is necessary in the public interest
or in the interest of women employees at a
workplace to do so, by order in writing,—

(a) call upon any employer or District Officer
to furnish in writing such information relating
to sexual harassment as it may require;

(b) authorise any officer to make inspection
of the records and workplace in relation to
sexual harassment, who shall submit a report
of such inspection to it within such period as
may be specified in the order.

(2) Every employer and District Officer shall
produce on demand before the officer making the
inspection all information, records and other
documents in his custody having a bearing on the
subject matter of such inspection.

26. (1) Where the employer fails to—

(a) constitute an Internal Committee under
sub-section (1) of Section 4;

(b) take action under Sections 13, 14 and
22; and

Appropriate
Government
to monitor
implemen-
tation and
maintain
data.

Appropriate
Government
to take
measures to
publicise
the Act.
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(c) contravenes or attempts to contravene
or abets contravention of other provisions of
this Act or any rules made thereunder,

he shall be punishable with fine which may extend
to fifty thousand rupees.

(2) If any employer, after having been previously
convicted of an offence punishable under this Act
subsequently commits and is convicted of the same
offence, he shall be liable to—

(i) twice the punishment, which might have
been imposed on a first conviction, subject to
the punishment being maximum provided for
the same offence:

Provided that in case a higher punishment
is prescribed under any other law for the time
being in force, for the offence for which the
accused is being prosecuted, the court shall
take due cognizance of the same while awarding
the punishment;

(ii) cancellation, of his licence or
withdrawal, or non-renewal, or approval, or
cancellation of the registration, as the case
may be, by the Government or local authority
required for carrying on his business or activity.

Cognizance 27. (1) No court shall take cognizance of any
g; ‘Z‘ijtie offence punishable under this Act or any rules made
" thereunder, save on a complaint made by the
aggrieved woman or any person authorised by the
Internal Committee or Local Committee in this
behalf.
(2) No court inferior to that of a Metropolitan
Magistrate or a Judicial Magistrate of the first class
shall try any offence punishable under this Act.
(3) Every offence under this Act shall be
non-cognizable.
Act not in 28. The provisions of this Act shall be in addition
g?r:r%;m” to and not in derogation of the provisions of any

other law.  other law for the time being in force.
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29. (1) The Central Government may, by
notification in the Official Gazette, make rules for
carrying out the provisions of this Act.

(2) In particular and without prejudice to the
generality of the foregoing power, such rules may
provide for all or any of the following matters,
namely:—

(a) the fees or allowances to be paid to the
Members under sub-section (4) of Section 4;

(b) nomination of members under Clause
(c) of sub-section (1) of Section 7;

(c) the fees or allowances to be paid to the
Chairperson, and Members under sub-section (4)
of Section 7;

(d) the person who may make complaint
under sub-section (2) of Section 9;

(e) the manner of inquiry under sub-section
(1) of Section 11;

(f) the powers for making an inquiry under
Clause (c) of sub-section (2) of Section 11;

(g) the relief to be recommended under
Clause (c) of sub-section (7) of Section 12;

(h) the manner of action to be taken under
Clause (i) of sub-section (3) of Section 13;

(i) the manner of action to be taken under
sub-sections (1) and (2) of Section 14;

(j) the manner of action to be taken under
Section 17;

(k) the manner of appeal under sub-section
(1) of Section 18;

({) the manner of organising workshops,
awareness programmes for sensitising the
employees and orientation programmes for the
members of the Internal Committee under
Clause (c) of Section 19; and

(m) the form and time for preparation of
annual report by Internal Committee and the
Local Committee under sub-section (1) of
Section 21.

Power of
the
appropriate
Government
to make
rules.
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(3) Every rule made by the Central Government
under this Act shall be laid as soon as may be after
it is made, before each House of Parliament, while
it is in session, for a total period of thirty days
which may be comprised in one session or in two
or more successive sessions, and if, before the
expiry of the session immediately following the
session or the successive sessions aforesaid, both
Houses agree in making any modification in the
rule or both Houses agree that the rule should not
be made, the rule shall thereafter have effect only
in such modified form or be of no effect, as the
case may be; so, however, that any such
modification or annulment shall be without
prejudice to the validity of anything previously done
under that rule.

(4) Any rule made under sub-section (4) of
Section 8 by the State Government shall be laid, as
soon as may be after it is made, before each House
of the State Legislature where it consists of two
Houses, or where such Legislature consists of one
House, before that House.

Power to 30. (1) If any difficulty arises in giving effect

Gffioriec  to the provisions of this Act, the Central Government
may, by order published in the Official Gazette,
make such provisions, not inconsistent with the
provisions of this Act, as may appear to it to be
necessary for removing the difficulty:

Provided that no such order shall be made under
this section after the expiry of a period of two
years from the commencement of this Act.

(2) Every order made under this section shall
be laid, as soon as may be after it is made, before
each House of Parliament.
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THE SEXUAL HARASSMENT OF WOMEN AT WORKPLACE
(PREVENTION, PROHIBITION AND REDRESSAL) BILL, 2013

(As Passep BY THE HOUSES OF PARLIAMENT)
A
BILL

to provide protection against sexual harassment of
women at workplace and for the prevention
and redressal of complaints of sexual
harassment and for matters connected
therewith or incidental thereto.

WHereas sexual harassment results in violation
of the fundamental rights of a woman to equality
under Articles 14 and 15 of the Constitution of
India and her right to life and to live with dignity
under Article 21 of the Constitution and right to
practice any profession or to carry on any
occupation, trade or business which includes a right
to a safe environment free from sexual harassment;

AND wHEREAS the protection against sexual
harassment and the right to work with dignity are
universally recognised human rights by international
conventions and instruments such as Convention on
the Elimination of all Forms of Discrimination against
Women, which has been ratified on the 25th June,
1993 by the Government of India;

AND WHEREAS it is expedient to make provisions
for giving effect to the said Convention for
protection of women against sexual harassment at
workplace.

Be it enacted by Parliament in the Sixty-fourth
Year of the Republic of India as follows:—
CHAPTER |
PRELIMINARY
Short title, 1. (1) This Act may be called the Sexual

extent and  Harassment of Women at Workplace (Prevention,

commen- R
paailiivy Prohibition and Redressal) Act, 2013.
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(2) It extends to the whole of India.

(3) It shall come into force on such date as the
Central Government may, by notification in the
Official Gazette, appoint.

2. In this Act, unless the context otherwise Definitions.
requires,—

(a) “aggrieved woman” means—

(i) in relation to a workplace, a woman,
of any age whether employed or not, who
alleges to have been subjected to any act
of sexual harassment by the respondent;

(ii) in relation to a dwelling place or
house, a woman of any age who is employed
in such a dwelling place or house;

(b) “appropriate Government” means—

(i) in relation to a workplace which is
established, owned, controlled or wholly or
substantially financed by funds provided
directly or indirectly—

(A) by the Central Government or
the Union Territory Administration, the
Central Government;

(B) by the State Government, the
State Government;

(ii) in relation to any workplace not
covered under sub-clause (i) and falling
within its territory, the State Government;

(c) “Chairperson” means the Chairperson of
the Local Complaints Committee nominated
under sub-section (1) of Section 7;

(d) “District Officer” means an officer
notified under Section 5;

(e) “domestic worker” means a woman who
is employed to do the household work in any
household for remuneration whether in cash or
kind, either directly or through any agency on
a temporary, permanent, part time or full time
basis, but does not include any member of the
family of the employer;
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(f) “employee” means a person employed
at a workplace for any work on regular,
temporary, ad hoc or daily wage basis, either
directly or through an agent, including a
contractor, with or, without the knowledge of
the principal employer, whether for
remuneration or not, or working on a voluntary
basis or otherwise, whether the terms of
employment are express or implied and includes
a co-worker, a contract worker, probationer,
trainee, apprentice or called by any other such
name;

(2) “employer” means—

(i) in relation to any department,
organisation, undertaking, establishment,
enterprise, institution, office, branch or unit
of the appropriate Government or a local
authority, the head of that department,
organisation, undertaking, establishment,
enterprise, institution, office, branch or unit
or such other officer as the appropriate
Government or the local authority, as the
case may be, may by an order specify in
this behalf;

(ii) in any workplace not covered under
sub-clause (i), any person responsible for
the management, supervision and control
of the workplace.

Explanation.—For the purposes of this
sub-clause “management” includes the
person or board or committee responsible
for formulation and administration of
policies for such organisation;

(iii) in relation to workplace covered
under sub-clauses (i) and (ii), the person
discharging contractual obligations with
respect to his or her employees;

(iv) in relation to a dwelling place or
house, a person or a household who employs
or benefits from the employment of
domestic worker, irrespective of the
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number, time period or type of such worker
employed, or the nature of the employment
or activities performed by the domestic
worker;

(h) “Internal Committee” means an Internal
Complaints Committee constituted under
Section 4;

(i) “Local Committee” means the Local
Complaints Committee constituted under
Section 6;

(j) “Member” means a Member of the
Internal Committee or the Local Committee, as
the case may be;

(k) “prescribed” means prescribed by rules
made under this Act;

() “Presiding Officer” means the Presiding
Officer of the Internal Complaints Committee
nominated under sub-section (2) of Section 4;

(m) “respondent” means a person against
whom the aggrieved woman has made a
complaint under Section 9;

(n) “sexual harassment” includes any one
or more of the following unwelcome acts or
behaviour (whether directly or by implication)
namely:—

(i) physical contact and advances; or

(ii) a demand or request for sexual
favours; or

(iii) making sexually coloured remarks;
or
(iv) showing pornography; or

(v) any other unwelcome physical,
verbal or non-verbal conduct of sexual
nature;

(o) “workplace” includes—

(i) any department, organisation,
undertaking, establishment, enterprise,
institution, office, branch or unit which is
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of sexual
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established, owned, controlled or wholly or
substantially financed by funds provided
directly or indirectly by the appropriate
Government or the local authority or a
Government company or a corporation or a
co-operative society;

(ii) any private sector organisation or a
private venture, undertaking, enterprise,
institution, establishment, society, trust,
non-governmental organisation, unit or
service provider carrying on commercial,
professional, vocational, educational,
entertainmental, industrial, health services
or financial activities including production,
supply, sale, distribution or service;

(iii) hospitals or nursing homes;

(iv) any sports institute, stadium, sports
complex or competition or games venue,
whether residential or not used for training,
sports or other activities relating thereto;

(v) any place visited by the employee
arising out of or during the course of
employment including transportation
provided by the employer for undertaking
such journey;

(vi) a dwelling place or a house;

(p) “unorganised sector” in relation to a
workplace means an enterprise owned by
individuals or self-employed workers and
engaged in the production or sale of goods or
providing service of any kind whatsoever, and
where the enterprise employs workers, the
number of such workers is less than ten.

3. (7) No woman shall be subjected to sexual
harassment at any workplace.

(2) The following circumstances, among other
circumstances, if it occurs or is persent in relation
to or connected with any act or behaviour of sexual
harassment may amount to sexual harassment:—

(i) implied or explicit promise of
preferential treatment in her employment; or
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(if) implied or explicit threat of detrimental
treatment in her employment; or

(iii) implied or explicit threat about her
present or future employment status; or

(iv) interference with her work or creating
an intimidating or offensive or hostile work
environment for her; or

(v) humiliating treatment likely to affect
her health or safety.

CHAPTER I
CoNsTITUTION OF INTERNAL ComPLAINTS COMMITTEE

4. (1) Every employer of a workplace shall, by
an order in writing, constitute a Committee to be
known as the “Internal Complaints Committee”:

Provided that where the offices or
administrative units of the workplace are located
at different places or divisional or sub-divisional
level, the Internal Committee shall be constituted
at all administrative units or offices.

(2) The Internal Committee shall consist of the
following members to be nominated by the
employer, namely:—

(a) a Presiding Officer who shall be a woman
employed at a senior level at workplace from
amongst the employees:

Provided that in case a senior level woman
employee is not available, the Presiding Officer
shall be nominated from other offices or
administrative units of the workplace referred
to in sub-section (7):

Provided further that in case the other
offices or administrative units of the workplace
do not have a senior level woman employee,
the Presiding Officer shall be nominated from
any other workplace of the same employer or
other department or organisation;

(b) not less than two Members from amongst
employees preferably committed to the cause
of women or who have had experience in social
work or have legal knowledge;

Constitution
of Internal
Complaints
Committee.
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(c) one member from amongst non-
governmental organisations or associations
committed to the cause of women or a person
familiar with the issues relating to sexual
harassment:

Provided that at least one-half of the total
Members so nominated shall be women.

(3) The Presiding Officer and every Member of
the Internal Committee shall hold office for such
period, not exceeding three years, from the date
of their nomination as may be specified by the
employer.

(4) The Member appointed from amongst the
non-governmental organisations or associations shall
be paid such fees or allowances for holding the
proceedings of the Internal Committee, by the
employer, as may be prescribed.

(5) Where the Presiding Officer or any Member
of the Internal Committee,—

(a) contravenes the provisions of Section
16; or

(b) has been convicted for an offence or an
inquiry into an offence under any law for the
time being in force is pending against him; or

(c) he has been found guilty in any
disciplinary proceedings or a disciplinary
proceeding is pending against him; or

(d) has so abused his position as to render

his continuance in office prejudicial to the
public interest,

such Presiding Officer or Member, as the case may
be, shall be removed from the Committee and the
vacancy so created or any casual vacancy shall be
filled by fresh nomination in accordance with the
provisions of this section.

CHAPTER Il
ConsTiTuTioN OF LocAL CoMPLAINTS COMMITTEE

5. The appropriate Government may notify a
District Magistrate or Additional District Magistrate
or the Collector or Deputy Collector as a District
Officer for every District to exercise powers or
discharge functions under this Act.
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6. (1) Every District Officer shall constitute in
the district concerned, a committee to be known
as the “Local Complaints Committee” to receive
complaints of sexual harassment from
establishments where the Internal Complaints
Committee has not been constituted due to having
less than ten workers or if the complaint is against
the employer himself.

(2) The District Officer shall designate one nodal
officer in every block, taluka and tehsil in rural or
tribal area and ward or municipality in the urban
area, to receive complaints and forward the same
to the concerned Local Complaints Committee
within a period of seven days.

(3) The jurisdiction of the Local Complaints
Committee shall extend to the areas of the district
where it is constituted.

7. (1) The Local Complaints Committee shall
consist of the following members to be nominated
by the District Officer, namely:—

(a) a Chairperson to be nominated from
amongst the eminent women in the field of
social work and committed to the cause of
women;

(b) one Member to be nominated from
amongst the women working in block, taluka or
tehsil or ward or municipality in the district;

(c) two Members, of whom at least one
shall be a woman, to be nominated from
amongst such non-governmental organisations
or associations committed to the cause of
women or a person familiar with the issues
relating to sexual harassment, which may be
prescribed:

Provided that at least one of the nominees
should, preferably, have a background in law
or legal knowledge:

Provided further that at least one of the
nominees shall be a woman belonging to the

Constitution
and
jurisdiction
of Local
Complaints
Committee.

Composition,
tenure and
other terms
and
conditions
of Local
Complaints
Committee.
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Scheduled Castes or the Scheduled Tribes or
the Other Backward Classes or minority
community notified by the Central Government,
from time to time;

(d) the concerned officer dealing with the social
welfare or women and child development in the
district, shall be a member ex officio.

(2) The Chairperson and every Member of the
Local Committee shall hold office for such period,
not exceeding three years, from the date of their
appointment as may be specified by the District
Officer.

(3) Where the Chairperson or any Member of
the Local Complaints Committee—

(a) contravenes the provisions of Section
16; or

(b) has been convicted for an offence or an
inquiry into an offence under any law for the
time being in force is pending against him; or

(c) has been found guilty in any disciplinary
proceedings or a disciplinary proceeding is
pending against him; or

(d) has so abused his position as to render
his continuance in office prejudicial to the
public interest,

such Chairperson or Member, as the case may be,
shall be removed from the Committee and the
vacancy so created or any casual vacancy shall be
filled by fresh nomination in accordance with the
provisions of this section.

(4) The Chairperson and Members of the Local
Committee other than the Members nominated
under Clauses (b) and (d) of sub-section (7) shall
be entitled to such fees or allowances for holding
the proceedings of the Local Committee as may be

prescribed.
Grants and 8. (1) The Central Government may, after due
audit. appropriation made by Parliament by law in this

behalf, make to the State Government grants of
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such sums of money as the Central Government
may think fit, for being utilised for the payment of
fees or allowances referred to in sub-section (4) of
Section 7.

(2) The State Government may set up an agency
and transfer the grants made under sub-section (1)
to that agency.

(3) The agency shall pay to the District Officer,
such sums as may be required for the payment of
fees or allowances referred to in sub-section (4) of
Section 7.

(4) The accounts of the agency referred to in
sub-section (2) shall be maintained and audited in
such manner as may, in consultation with the
Accountant General of the State, be prescribed and
the person holding the custody of the accounts of
the agency shall furnish, to the State Government,
before such date, as may be prescribed, its audited
copy of accounts together with auditors’ report
thereon.

CHAPTER IV

COMPLAINT

9. (1) Any aggrieved woman may make, in Complaint

writing, a complaint of sexual harassment at ﬁf sexual
. . arassment.

workplace to the Internal Committee if so
constituted, or the Local Committee, in case it is
not so constituted, within a period of three months
from the date of incident and in case of a series of
incidents, within a period of three months from
the date of last incident:

Provided that where such complaint cannot be
made in writing, the Presiding Officer or any Member
of the Internal Committee or the Chairperson or
any Member of the Local Committee, as the case
may be, shall render all reasonable assistance to
the woman for making the complaint in writing:

Provided further that the Internal Committee
or, as the case may be, the Local Committee may,
for the reasons to be recorded in writing, extend
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the time limit not exceeding three months, if it is
satisfied that the circumstances were such which
prevented the woman from filing a complaint within
the said period.

(2) Where the aggrieved woman is unable to
make a complaint on account of her physical or
mental incapacity or death or otherwise, her legal
heir or such other person as may be prescribed
may make a complaint under this section.

10. (7) The Internal Committee or, as the case
may be, the Local Committee, may, before initiating
an inquiry under Section 11 and at the request of
the aggrieved woman take steps to settle the matter
between her and the respondent through
conciliation:

Provided that no monetary settlement shall be
made as a basis of conciliation.

(2) Where a settlement has been arrived at
under sub-section (1), the Internal Committee or
the Local Committee, as the case may be, shall
record the settlement so arrived and forward the
same to the employer or the District Officer to
take action as specified in the recommendation.

(3) The Internal Committee or the Local
Committee, as the case may be, shall provide the
copies of the settlement as recorded under
sub-section (2) to the aggrieved woman and the
respondent.

(4) Where a settlement is arrived at under
sub-section (1), no further inquiry shall be
conducted by the Internal Committee or the Local
Committee, as the case may be.

11. (1) Subject to the provisions of Section 10,
the Internal Committee or the Local Committee, as
the case may be, shall, where the respondent is an
employee, proceed to make inquiry into the
complaint in accordance with the provisions of the
service rules applicable to the respondent and where
no such rules exist, in such manner as may be
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prescribed or in case of a domestic worker, the
Local Committee shall, if prima facie case exist,
forward the complaint to the police, within a period
of seven days for registering the case under section
45 of 1860. 509 of the Indian Penal Code, and any other relevant
provisions of the said Code where applicable:

Provided that where the aggrieved woman
informs the Internal Committee or the Local
Committee, as the case may be, that any term or
condition of the settlement arrived at under sub-
section (2) of Section 10 has not been complied
with by the respondent, the Internal Committee or
the Local Committee shall proceed to make an
inquiry into the complaint or, as the case may be,
forward the complaint to the police:

Provided further that where both the parties
are employees, the parties shall, during the course
of inquiry, be given an opportunity of being heard
and a copy of the findings shall be made available
to both the parties enabling them to make
representation against the findings before the
Committee.

(2) Notwithstanding anything contained in
45 of 1860. Section 509 of the Indian Penal Code, the court
may, when the respondent is convicted of the
offence, order payment of such sums as it may
consider appropriate, to the aggrieved woman by
the respondent, having regard to the provisions of
section 15.

(3) For the purpose of making an inquiry under
sub-section (1), the Internal Committee or the Local
Committee, as the case may be, shall have the
same powers as are vested in a civil court under

5 of 1908.  the Code of Civil Procedure, 1908 when trying a
suit in respect of the following matters, namely:—

(a) summoning and enforcing the attendance
of any person and examining him on oath;

(b) requiring the discovery and production
of documents; and

(c) any other matter which may be
prescribed.
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(4) The inquiry under sub-section (7) shall be
completed within a period of ninety days.

CHAPTER V

INQUIRY INTO COMPLAINT

12. (1) During the pendency of an inquiry, on
a written request made by the aggrieved woman,
the Internal Committee or the Local Committee, as
the case may be, may recommend to the employer
to—

(a) transfer the aggrieved woman or the
respondent to any other workplace; or

(b) grant leave to the aggrieved woman up
to a period of three months; or

(c) grant such other relief to the aggrieved
woman as may be prescribed.

(2) The leave granted to the aggrieved woman
under this section shall be in addition to the leave
she would be otherwise entitled.

(3) On the recommendation of the Internal
Committee or the Local Committee, as the case
may be, under sub-section (1), the employer shall
implement the recommendations made under sub-
Section (7) and send the report of such
implementation to the Internal Committee or the
Local Committee, as the case may be.

13. (7) On the completion of an inquiry under
this Act, the Internal Committee or the Local
Committee, as the case may be, shall provide a
report of its findings to the employer, or as the
case may be, the District Officer within a period of
ten days from the date of completion of the inquiry
and such report be made available to the concerned
parties.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the
respondent has not been proved, it shall recommend
to the employer and the District Officer that no
action is required to be taken in the matter.
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(3) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the
respondent has been proved, it shall recommend
to the employer or the District Officer, as the case
may be—

(i) to take action for sexual harassment as
a misconduct in accordance with the provisions
of the service rules applicable to the respondent
or where no such service rules have been made,
in such manner as may be prescribed;

(ii) to deduct, notwithstanding anything in
the service rules applicable to the respondent,
from the salary or wages of the respondent
such sum as it may consider appropriate to be
paid to the aggrieved woman or to her legal
heirs, as it may determine, in accordance with
the provisions of Section 15:

Provided that in case the employer is unable
to make such deduction from the salary of the
respondent due to his being absent from duty
or cessation of employment it may direct to
the respondent to pay such sum to the aggrieved
woman:

Provided further that in case the respondent
fails to pay the sum referred to in Clause (ii),
the Internal Committee or, as the case may be,
the Local Committee may forward the order
for recovery of the sum as an arrear of land
revenue to the concerned District Officer.

(4) The employer or the District Officer shall
act upon the recommendation within sixty days of
its receipt by him.

14. (1) Where the Internal Committee or the Punishment
Local Committee, as the case may be, arrives at a fr;’;l:;ffsor
conclusion that the allegation against the complaint
respondent is malicious or the aggrieved woman or 2nd false

. . evidence.
any other person making the complaint has made
the complaint knowing it to be false or the

aggrieved woman or any other person making the
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complaint has produced any forged or misleading
document, it may recommend to the employer or
the District Officer, as the case may be, to take
action against the woman or the person who has
made the complaint under sub-section (1) or sub-
section (2) of Section 9, as the case may be, in
accordance with the provisions of the service rules
applicable to her or him or where no such service
rules exist, in such manner as may be prescribed:

Provided that a mere inability to substantiate
a complaint or provide adequate proof need not
attract action against the complainant under this
section:

Provided further that the malicious intent on
part of the complainant shall be established after
an inquiry in accordance with the procedure
prescribed, before any action is recommended.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at a
conclusion that during the inquiry any witness has
given false evidence or produced any forged or
misleading document, it may recommend to the
employer of the witness or the District Officer, as
the case may be, to take action in accordance with
the provisions of the service rules applicable to the
said witness or where no such service rules exist,
in such manner as may be prescribed.

15. For the purpose of determining the sums to
be paid to the aggrieved woman under clause
(ii) of sub-section (3) of Section 13, the Internal
Committee or the Local Committee, as the case
may be, shall have regard to—

(a) the mental trauma, pain, suffering and
emotional distress caused to the aggrieved
woman;

(b) the loss in the career opportunity due
to the incident of sexual harassment;

(c) medical expenses incurred by the victim
for physical or psychiatric treatment;
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(d) the income and financial status of the
respondent;

(e) feasibility of such payment in lump sum
or in instalments.

16. Notwithstanding anything contained in the Prohibition
22 of 2005. Right to Information Act, 2005, the contents of the ;Lb“cation
complaint made under Section 9, the identity and or making
addresses of the aggrieved woman, respondent and 'éggzve':]ts of
witnesses, any information relating to conciliation complaint
and inquiry proceedings, recommendations of the and inquiry
Internal Committee or the Local Committee, as the Proceedings.
case may be, and the action taken by the employer
or the District Officer under the provisions of this
Act shall not be published, communicated or made
known to the public, press and media in any

manner:

Provided that information may be disseminated
regarding the justice secured to any victim of sexual
harassment under this Act without disclosing the
name, address, identity or any other particulars
calculated to lead to the identification of the
aggrieved woman and witnesses.

17. Where any person entrusted with the duty Perl;ela_ltyt_for
. . . . publication
to handle or deal. with the .complamt, inquiry or ¢ " king
any recommendations or action to be taken under known
the provisions of this Act, contravenes the provisions contents of
. . . complaint
of Section 16, he shall be liable for penalty in ang inquiry
accordance with the provisions of the service rules proceedings.
applicable to the said person or where no such
service rules exist, in such manner as may be

prescribed.

18. (1) Any person aggrieved from the Appeal.
recommendations made under sub-section (2) of
Section 13 or under Clause (i) or Clause (ii) of sub-
section (3) of Section 13 or sub-section (1) or sub-
section (2) of Section 14 or Section 17 or non-
implementation of such recommendations may
prefer an appeal to the court or tribunal in
accordance with the provisions of the service rules
applicable to the said person or where no such
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Duties of
employer.

service rules exist then, without prejudice to
provisions contained in any other law for the time
being in force, the person aggrieved may prefer an
appeal in such manner as may be prescribed.

(2) The appeal under sub-section (7) shall be
preferred within a period of ninety days of the
recommendations.

CHAPTER VI

DuTiEs oF EMPLOYER
19. Every employer shall—

(a) provide a safe working environment at
the workplace which shall include safety from
the persons coming into contact at the
workplace;

(b) display at any conspicuous place in the
workplace, the penal consequences of sexual
harassments; and the order constituting, the
Internal Committee under sub-section (7) of
Section 4;

(c) organise workshops and awareness
programmes at regular intervals for sensitising
the employees with the provisions of the Act
and orientation programmes for the members
of the Internal Committee in the manner as
may be prescribed;

(d) provide necessary facilities to the
Internal Committee or the Local Committee, as
the case may be, for dealing with the complaint
and conducting an inquiry;

(e) assist in securing the attendance of
respondent and witnesses before the Internal
Committee or the Local Committee, as the case
may be;

(f) make available such information to the
Internal Committee or the Local Committee, as
the case may be, as it may require having regard
to the complaint made under sub-section (1) of
Section 9;
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45 of 1860.

(g) provide assistance to the woman if she
so chooses to file a complaint in relation to the
offence under the Indian Penal Code or any
other law for the time being in force;

(h) cause to initiate action, under the Indian
Penal Code or any other law for the time being
in force, against the perpetrator, or if the
aggrieved woman so desires, where the
perpetrator is not an employee, in the
workplace at which the incident of sexual
harassment took place;

(i) treat sexual harassment as a misconduct
under the service rules and initiate action for
such misconduct;

(j) monitor the timely submission of reports
by the Internal Committee.

CHAPTER VII
DuTies aND Powers oF DistricT OFFICER
20. The District Officer shall,—

(a) monitor the timely submission of reports
furnished by the Local Committee;

(b) take such measures as may be necessary
for engaging non-governmental organisations for
creation of awareness on sexual harassment and
the rights of the women.

CHAPTER VI

MISCELLANEOUS

21. (1) The Internal Committee or the Local
Committee, as the case may be, shall in each
calendar year prepare, in such form and at such
time as may be prescribed, an annual report and
submit the same to the employer and the District
Officer.

(2) The District Officer shall forward a brief
report on the annual reports received under sub-
section (1) to the State Government.

Duties and
Powers of
District
Officer.

Committee
to submit
annual
report.
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_Em{Jlgyer to 22. The employer shall include in its report
}ﬂ‘f?otrjmition the number of cases filed, if any, and their disposal
in annual under this Act in the annual report of his
report. organisation or where no such report is required to

be prepared, intimate such number of cases, if

any, to the District Officer.

Appropriate 23. The appropriate Government shall monitor

Government  tha jmplementation of this Act and maintain data
to monitor

implemen-  ONn the number of cases filed and disposed of in

tation and  respect of all cases of sexual harassment at
maintain

data. workplace.

Appropriate 24, The appropriate Government may, subject

Soo‘gkr;me"t to the availability of financial and other resources,—

t . . .

?jtﬁ?;;e; ° (a) develop relevant information, education,

the Act. communication and training materials, and
organise awareness programmes, to advance the
understanding of the public of the provisions of
this Act providing for protection against sexual
harassment of woman at workplace;

(b) formulate orientation and training

programmes for the members of the Local
Complaints Committee.

Power to 25. (1) The appropriate Government, on being

ic:flérm;tion satisfied that it is necessary in the public interest

and or in the interest of women employees at a

inspection  workplace to do so, by order in writing,—

of records.

(a) call upon any employer or District Officer
to furnish in writing such information relating
to sexual harassment as it may require;

(b) authorise any officer to make inspection
of the records and workplace in relation to
sexual harassment, who shall submit a report
of such inspection to it within such period as
may be specified in the order.

(2) Every employer and District Officer shall
produce on demand before the officer making the
inspection all information, records and other
documents in his custody having a bearing on the
subject matter of such inspection.
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26. (1) Where the employer fails to— Penalty for
non-
(a) constitute an Internal Committee under aﬁap“ance
sub-section (1) of Section 4; provisions

(b) take action under Sections 13, 14 and of Act.

22; and

(c) contravenes or attempts to contravene
or abets contravention of other provisions of
this Act or any rules made thereunder,

he shall be punishable with fine which may extend
to fifty thousand rupees.

(2) If any employer, after having been previously
convicted of an offence punishable under this Act
subsequently commits and is convicted of the same
offence, he shall be liable to—

(i) twice the punishment, which might have
been imposed on a first conviction, subject to
the punishment being maximum provided for
the same offence:

Provided that in case a higher punishment
is prescribed under any other law for the time
being in force, for the offence for which the
accused is being prosecuted, the court shall
take due cognizance of the same while awarding
the punishment;

(ii) cancellation, of his licence or
withdrawal, or non-renewal, or approval, or
cancellation of the registration, as the case
may be, by the Government or local authority
required for carrying on his business or activity.

27. (1) No court shall take cognizance of any Cognizance
offence punishable under this Act or any rules made of offence
thereunder, save on a complaint made by the D courts:
aggrieved woman or any person authorised by the
Internal Committee or Local Committee in this
behalf.

(2) No court inferior to that of a Metropolitan
Magistrate or a Judicial Magistrate of the first class
shall try any offence punishable under this Act.

(3) Every offence under this Act shall be non-
cognizable.
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Act not in
derogation
of any

other law.

Power of
appropriate
Government
to make
rules.

28. The provisions of this Act shall be in addition

to and not in derogation of the provisions of any
other law for the time being in force.

29. (1) The Central Government may, by

notification in the Official Gazette, make rules for
carrying out the provisions of this Act.

(2) In particular and without prejudice to the

generality of the foregoing power, such rules may
provide for all or any of the following matters,
namely:—

(a) the fees or allowances to be paid to the
Members under sub-section (4) of Section 4;

(b) nomination of members under clause
(c) of sub-section (1) of Section 7;

(c) the fees or allowances to be paid to the
Chairperson, and Members under sub-section (4)
of Section 7;

(d) the person who may make complaint
under sub-section (2) of Section 9;

(e) the manner of inquiry under sub-section (1)
of Section 11;

(f) the powers for making an inquiry under
clause (c) of sub-section (2) of Section 11;

(g) the relief to be recommended under
clause (c) of sub-section (7) of Section 12;

(h) the manner of action to be taken under
clause (i) of sub-section (3) of Section 13;

(i) the manner of action to be taken under
sub-sections (1) and (2) of Section 14;

(j) the manner of action to be taken under
Section 17;

(k) the manner of appeal under sub-section (1)
of Section 18;

({) the manner of organising workshops,
awareness programmes for sensitising the
employees and orientation programmes for the
members of the Internal Committee under
Clause (c) of Section 19; and
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(m) the form and time for preparation of
annual report by Internal Committee and the
Local Committee under sub-section (1) of
Section 21.

(3) Every rule made by the Central Government
under this Act shall be laid as soon as may be after
it is made, before each House of Parliament, while
it is in session, for a total period of thirty days
which may be comprised in one session or in two
or more successive sessions, and if, before the
expiry of the session immediately following the
session or the successive sessions aforesaid, both
Houses agree in making any modification in the
rule or both Houses agree that the rule should not
be made, the rule shall thereafter have effect only
in such modified form or be of no effect, as the
case may be; so, however, that any such
modification or annulment shall be without
prejudice to the validity of anything previously done
under that rule.

(4) Any rule made under sub-section (4) of
Section 8 by the State Government shall be laid, as
soon as may be after it is made, before each House
of the State Legislature where it consists of two
Houses, or where such Legislature consists of one
House, before that House.

30. (1) If any difficulty arises in giving effect Power to
to the provisions of this Act, the Central Government rémove
. . . . difficulties.
may, by order published in the Official Gazette,
make such provisions, not inconsistent with the
provisions of this Act, as may appear to it to be
necessary for removing the difficulty:

Provided that no such order shall be made under
this section after the expiry of a period of two
years from the commencement of this Act.

(2) Every order made under this section shall
be laid, as soon as may be after it is made, before
each House of Parliament.
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A
BILL

to provide protection against sexual harassment of women at workplace
and for the prevention and redressal of complaints of sexual harassment
and for matters connected therewith or incidental thereto.

(As passed by the Houses of Parliament)
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SYNOPSIS OF DEBATE

PROTECTION OF WOMEN AGAINST SEXUAL HARASSMENT
AT WORKPLACE BILL, 2010

Monday, 3 September, 2012*

THE MINISTER OF STATE OF THE MINISTRY OF WOMEN AND CHILD
DEVELOPMENT (SHRIMATI KRISHNA TIRATH) moved that the Bill be taken
into consideration and passed.

The Bill, as amended, was passed without discussion.

*Reproduced from the Lok Sabha Debate with permission of the Hon’ble Speaker, Lok Sabha.

215






ANNEXURE-VI

Synopsis OF THE DEBATE
ON
THE SexuaL HarRasSMENT oF WOMEN AT WORKPLACE

(PREVENTION, PROHIBITION AND REDRESSAL)
BiL, 2012

(DaTE OF DISCUSSION IN THE Rasva SaBHA—26 Fesruary 2013)







SYNOPSIS OF DEBATE*

GOVERNMENT BILL

The Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Bill, 2012

26 February 2013

THE MINISTER OF STATE OF THE MINISTRY OF WOMEN AND CHILD
DEVELOPMENT (SHRIMATI KRISHNA TIRATH), moving the motion for
consideration of the Bill, said: The main object of this Bill is to provide
safe environment to the women at their workplace, to prevent their sexual
harassment and to make them economically empowered so that they can
do their work properly. For the first time this Bill not only covers those
women who work in the Government offices, but also at all workplaces
both in public and private sector, whether organized or unorganized. The
Bill casts a responsibility on every employer to create an environment at
every workplace which is free from sexual harassment. An Internal
Complaints Committee is required to be constituted at every workplace.
Under Clause 26, the employer is liable to be punished if he does not act
on the recommendations of the Bill. Under Clause 6, there is a provision
to constitute a Local Complaints Committee for the unorganized sector,
headed by an eminent woman and consisting of, at least, half women
members with due representation of SCs, STs, OBCs and minority
communities. If a woman makes a complaint with malicious intention and
fails to prove it then she is liable to be punished. To make the women
aware of the law, responsibility has been given to the employer to organize
awareness programmes at regular intervals. | appeal to the House to consider
and pass this Bill.

DR. NAJMA A. HEPTULLA: This Government gives knee jerk reaction
to every incident. There was a horrible incident of rape in Delhi. The
whole country was in anger due to this incident. Government constituted
a committee headed by a retired Chief Justice to suggest measures in this
regard. Committee presented its report and Hon’ble President promulgated
an ordinance. President, while addressing both the Houses, did not announce
in his speech about the Bill related to participation of women in power.

* This synopsis is not an authoritative record of the proceedings of the Rajya Sabha. For
the original debate refer... 164.100.47.5/newsynopsis1/Englishsessionno/229/Synopsis-E-
Dated 26-2-2013. pdf
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After the rape incident in Delhi more such incidents came to light. Three
minor girl children were ruthlessly raped in Bhandara District in Maharashtra.
Such incidents took place even with so many existing laws. These laws will
not be helpful until they are implemented. | have objection to the words
‘sexual harassment’ written in the title of the Bill. Women are also harassed
mentally and physically at workplaces. All types of harassment cannot be
covered under ‘sexual harassment’. If you wanted gender identification,
for that purpose ‘women’ word was already in the Bill. What name will you
give for the harassment of a woman by a woman at workplace? Nothing has
been mentioned in the Bill about the redressal of complaints regarding
sexual harassment of women working in the private sector. This legislation
is not for the Central Government alone, it is for the State Governments
also. Have you taken them into confidence? What mechanism has been
made for them? How it will be implemented at grass root level in villages?
It is necessary to implement the law after its enactment. Immediate action
is required to stop atrocities and rapes against women instead of constituting
committees.

DR. PRABHA THAKUR: Government has brought this Bill with the
intention to stop sexual harassment of women at their workplaces.
| welcome the intention and support this Bill. Gang-rape of women is more
serious than murder. If all men in the country respect all women as their
own sister, daughter, mother or wife, there will be no need to enact so
many laws for protection of women. People are not afraid of law as there
are no stringent laws. Death penalty should be given for crimes like gang-
rape just as it is done in the Middle-East. The situation of women is very
vulnerable. Very few women approach the court, and even if someone
does, it does not yield any result. The situation of poor women are much
worse. For the empowerment of women, we must follow the existing law
of Goa. Rape victims should be provided lawyers. Those women who go
home late from their working places, must be provided commuting facilities.
The punishment for asking sexual favour should be made more stringent.
Time bound justices must be provided. | support this Bill.

DR. T.N. SEEMA: | rise to support the Bill. Crimes against women are
on the rise in the country. The implementation side of these kinds of laws
is very poor in our country. | would like to highlight some of the weaknesses
in this Bill. | would like to know about the methodology of implementation
of this Act in the unorganized sector. The women in the Armed Forces,
police, schools and educational institutions must be included under the
Bill. In the unorganized sector, the restriction about the number of workers
to less than ten should be done away with. | strongly object to the
inclusion of Clause 14 which allows for penal action against the complainant
in the Bill, which will defeat its very purpose. There are many laws for
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weaker sections, women, SCs/STs, etc. in our country but majority of
these sections do not enjoy the legal protection because of poor
implementation. | would strongly suggest referring this Bill to a Select
Committee for redrafting of the Bill. | support the Bill.

SHRI D. BANDYOPADHYAY: | rise to support the Bill. But | have some
doubts about it fairly being implemented. While supporting the Bill | suggest
that at the Gram Panchayat level women members should be given the
power of vigilance and take action under this Act as well as under the
Domestic Violence Act. | would like to ask the Government to have a
relook at the whole thing and not depend upon the same traditional
mechanism. | suggest that there should be three separate courts for women’s
cases—civil, matrimonial and criminal, but let the IPC remain what it is.
| support this Bill.

SHRIMATI VANDANA CHAVAN, making her maiden speech, said: | rise
to support the Bill. It reaffirms confidence in women. Women, in their life-
time, have a horizontal canvas. One is at home that has been addressed
by the Domestic Violence Act, the second is at workplace which is being
addressed through this Bill, and the third is in public place which, needs
to be taken up in the near future. Laws may not be necessary, but policies
certainly to make cities and towns gender-friendly so that women feel
safe. | would like to point out one Section which really worries me. It is
punishment for false or malicious complaints. It is very rare that a woman
would make a false complaint. This legislation has mentioned ‘sexual
harassment’ in its title itself, but in future, the word ‘harassment’ should
only be continued. It is an all pervasive legislation. Women safety has
become a major issue. There are several steps needed to be taken to
make sure that women are safer in public life and public spaces also.

DR. ASHOK S. GANGULY: | support this Bill. Harassment of women in
India is now not only a national shame but it is a national burden. Women
who complain about sexual harassment, need a Women Complainant
Protection Act also. It is a Bill for protection of women at the workplace.
So it should be made compulsory for Annual Reports to have a section on
sexual harassment of women. Lot of women are provided with transportation
after certain hours. The transport companies should be certified. There
should be mobile courts, manned by women, where women can approach
without any fear. Women who suffer silently at all places should be given
justice.

DR. BHARATKUMAR RAUT: | support this Bill. But even if this Bill is
passed, it will only remain a piece of legislation. We have forgotten to put
multi-national companies in this. Don’t they come under Indian laws?
| used to get complaints from women that being women they are neglected
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while giving promotion. | know some companies in Mumbai and Delhi
where there is an unwritten but well followed rule that women should not
be employed beyond this level. Isn’t it a sexual harassment? Many things
are not mentioned in this Bill. | think, a better exercise would have
brought a much better Bill.

SHRI RAMA CHANDRA KHUNTIA: | support this Bill. Within one year or
two years, all murder or rape cases must be disposed of and the culprits
must be punished. We should take a decision in this regard. Why these
murder, rape or harassment cases are happening? In army we have millions
of soldiers but only one thousand are women. That is the main reason for
harassment. If at all workplaces the number of women are more, nobody
will dare to harass or rape women in this country. The most discriminatory
part is that private employers do not want to employ women. Not only
sexual harassment alone, if an employer is denying employment to a
woman on gender bias, they should also be liable to be punished. In
America, they have a formal policy which prohibits sexual harassment at
workplaces. Cases of sexual harassment have been reduced now to 11,000
from 15,000 in 2001. That means, a strong law for sexual harassment has
yielded good results in the USA. We must expect that if this law is
implemented properly, we can also get better results. We fully support
this Bill and we also expect that judiciary, media and all the people in the
society would support it so that the culprits can be punished at the right
time. Punishing the culprits and creating the opportunity to make 50 per
cent space for women will give a handle to resolve the issues of women
in this country.

SHRIMATI MAYA SINGH: Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Bill, 2012 has taken 13 years to
pass. Sexual harassment is a tragic reality of our society. Till now whatever
laws or legal protection made for women were sufficient. But the case of
Damini has specially shaken the country. Whether the mechanism of
implementation of making of laws is flexible? Whatever efforts have been
made to bring awareness to our society have not been sufficient. Our
Parliament and bureaucracy has to think over this issue in a very effective
manner. If the women continue to be victimized and we continue to
discuss the issue in the Parliament in the same way, it is not good. In the
Bill, harassment in the workplace to the women has been defined broadly
but | have some doubt that women working in education sector and
professional sector will be given the same protection. In the matter
regarding teacher and students, young girls are exploited and they are not
getting justice due to lack of concrete law. In some other fields where
women are not related to anybody in terms of job, they have to face
uncomfortable situation with their associates. | doubt whether women
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working in the field of fashion designing will be getting protection through
this Bill. We have to make this provision more clear with regard to
constituting committee for sexual harassment so that women can join this
forum on their own. After the report of the Internal Complaints Committee,
an employer should not have any other option than to initiate disciplinary
action. According to service rules, the employer should ensure the action
such as, transfer, demotion, suspension or dismissal of the accused. Then
only the objective of the Bill will be fulfilled. With regards to the power
vested in different officials | feel the need for some amendments. If we
include Labour Commissioner in this, then women will be more protected.
The constitution of Internal Complaints Committee will be difficult in the
offices where less than 10 employees are there. You have empowered the
Internal Complaints Committee with the power of civil court; however, it
has not mentioned that the members should have legal knowledge or
training mandatorily. In such situation, it is doubtful whether the Committee
could deliver justice. | suggest that Women Commission, Labour
Commissioner and Local Administration should hold a review meeting at
district level wherein the steps taken to safeguard the dignity of working
women can be reviewed. There can be a good and concrete law if duties
and power of district officers are inserted in Clause 20. There should be
a concrete authority for unorganized sector. This Bill should give protection
to women in the society and should not remain on paper and in discussions.
This Bill is talking about stoppage of sexual harassment. It should not be
ineffective. Then only it will be meaningful. | support this Bill.

SHRIMATI GUNDU SUDHARANI: It is an important legislation which
protects women against sexual harassment at workplace. India was party
to U.N. Convention on CEDAW wherein the recommendation was given
20 years ago. And, it is unfortunate that it is becoming law here after two
decades! Sub-clause (V) to Clause 2(n) appears to be vague. | request the
hon. Minister to clarify this. Eve-teasing in our country is the most common
practice and girls at schools and colleges are victims of this. But, nowhere
in the Bill has it been mentioned that eve-teasing constitutes sexual
harassment. Government never thought about other forms of sexual
harassments. So, | request the hon. Minister to include ‘eve-teasing’ as
sexual harassment under Clause 2(n) of the Bill. Bill has kept out domestic
workers working at home. Most domestic workers are poor, illiterate,
unskilled and come from vulnerable communities and backward areas. The
hon. Minister agreed to include all domestic workers under Clause 2(e) of
the Bill. But, Sir, what about those who constitute five to seven times of
registered domestic workers? The Bill deprives them access to an efficient
redressal mechanism in getting protection from sexual harassment. | request
the hon. Minister to find a mechanism so that they are also covered under
this. | also request that recommendations of the Local Committee should
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be made binding and ensure that no further inquiries be initiated. | have
a strong objection to Clause 14 of the Bill which seeks to punish false or
malicious complaints. Now Clause 14 of the Bill asks for evidence of acts
like verbal favour that often would be done in an implicit or clandestine
manner. Certain forms of sexual harassment cannot be proved beyond
reasonable doubt as may be possible with physical injury or other crimes.
In such a situation, it is very unfortunate that the lack of proof of a crime
makes the complainant liable for punishment. Most of the women do not
report for fear of being prosecuted. | support the Bill brought forward by
the hon. Minister.

SHRI RAM KIRPAL YADAV: This Bill has been brought for the working
women which we welcome. Despite all laws there is no decrease in
harassment of women, rather it is increasing. The number of persons
committing such barbarism is increasing and today women are unsafe. We
regard women and we worship them. Earlier, leave alone working women,
they were not literate and their limit was the four walls of the house.
There was a change in our thinking and the number of working women has
increased. They have become more literate. But if there is no
implementation of the law due to lack of willpower, then law has no
meaning. If we are not ready to change our mindset and there is no
change of thinking we cannot stop sexual harassment despite any law.
Tendency to crime, to barbarism, to sexual harassment and to harassment
is there. How can we stop this? This is also an important question. | feel
that law is not competent. Laws are made but time limit is not prescribed.
So | request the Minister to think about constituting a special court. Rape
is no lesser offence than murder. | agree that those women are not able
to face the society. School going girls are being raped and they are being
murdered. We may make any amount of laws but unless we change our
thinking this is not going to stop. If women are kept away from working
then there will be the problem of bread-earning. There should be a provision
of special court in this Bill so that cases can be disposed of in a given time
and criminals can be punished.

SHRIMATI KANIMOZHI: | rise to support the Sexual Harassment of Women
at Workplace (Prevention, Prohibition and Redressal) Bill, 2012. It currently
excludes the women of many fields. It is very important that we include
these women. These women constitute a large chunk of working women
in this country. The word ‘unwelcome’ in the Bill should actually be
determined by the victim, and not by any Committee or by anybody
outside. If we do not do that then, again, it will become another way to
harass a woman or to find other ways to get out. When we are talking
about agricultural workers or other workers, not many of them are capable
of giving a written complaint. Also, not everybody is really comfortable in
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writing or giving a written complaint. So, it should also include ‘oral
complaints’. The aggrieved persons or the victims should be able to go and
give their complaints orally. In this country, women’s education has still
not reached the desired level. So, we have to take this into consideration.
With regard to limiting this to a period of three months, not many women
complain at the first incident. Unless it becomes repeated and intolerable,
no woman will make a complaint. This law has been brought forward to
protect them. Then, how can there be a conciliation in these cases? This
is not a business contract, where a conciliation can be achieved over the
table. The present Clause 14 which relates to punishment for false or
malicious complaint and false evidence seems to be working against the
purpose of this legislation. We know how society works against women. So,
this has to be taken into consideration seriously.

SHRIMATI RENUBALA PRADHAN: | welcome the Bill as the women in
their workplaces are harassed severely despite several existing provisions.
Many of them do not ventilate their plights either due to social taboo or
fear of their higher officers. The ministry should constitute separate
independent forum at district and block levels with women members only
so that the victimized women can ventilate their grievances properly. It
should be made mandatory for every Government, semi-Government and
private offices and institutes to constitute a cell to look into the grievances
of the sexual harassment of the women at their workplace. It is seen that
the females who are working in the unorganized sectors are more harassed
than the women working in the organized sector. The Government should
incorporate some of these provisions so that the working women in both
the sectors can ventilate their grievances without fear. In order to address
the problem of assault on women, special fast track courts should be
constituted throughout the nation, at least, at all District and Sub-Divisional
levels.

DR. VIJAYLAXMI SADHO: | welcome this Bill. Since the early times,
women are being treated as inferior. Even after so many years, the situation
is almost the same. Rajiv Gandhi had provided 33 per cent reservation in
the local bodies even in adverse circumstances. He had given respect to
the women in the country through Panchayati Raj, local governance. They
were given participation in the power. The hon’ble Minister is required to
pay more attention to the mental and physical harassment at workplace
also in addition to the sexual harassment. The proper implementation of
legislations enacted in Lok Sabha and Legislative Assemblies is absolutely
necessary. Most of the population of the country is in rural areas. The
agricultural labourers working there, face the maximum harassment. They
should be brought under this Bill.

SHRIMATI SMRITI ZUBIN IRANI: The scars on the psyche of Indian women
are deep because we hear of cases of molestation, sexual harassment and
rape, but very few news reports of conviction in such cases. As per the
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Law Commission Report, as of now 72.6 per cent cases of sexual harassment
and 83 per cent cases of rape are pending in our courts. | would support
the submission that even professionals like lawyers and doctors be brought
within the ambit of this law and their rights and their dignity be protected.
While the Internal Complaints Committee, according to this Bill, has the
mandate of receiving complaints, nowhere does this Bill highlight how it
is to be ascertained as to how many establishments or companies come
within the ambit of the law within a district. While this legislation highlights
a penalty of ¥ 50,000 if an employer fails to constitute the Internal
Complaints Committee, it is silent with regards to the timeframe within
which this committee has to be set up. Clause 9(1) of this Bill, speaks
about providing assistance to women in making complaints in writing if the
lady herself is unable to do so, but is silent, on what happens in cases
where the Internal Complaints Committee or the Local Complaints
Committee does not take cognizance of verbal complaints and does not
provide support to the aggrieved woman. As regards Clause 10 about
settlement, the Bill is absolutely silent as to how the Committee is to
conclude whether an aggrieved woman or her family has been pressurized
to reach a settlement. The Bill is silent on repeat offenders who manage
to reach settlement. The Supreme Court while laying down the guidelines,
looked upon sexual harassment at workplace as a cognizable offence but
this particular Bill does not look upon it as a cognizable offence. It is a
mystery to all of us.

SHRI M. RAMA JOIS: There has been total moral degradation during
the five decades, and that is the reason, the Bill has to be brought for
penalizing this onslaught on women. In our culture, highest respect is
given to womanhood and the woman is treated as divine treasure. Immoral
sex has been considered as the worst offence. It has been considered even
worse than a murder. It does an irreparable damage. The State has failed
to provide a good system of education. | welcome the legislation. The
guilty should be punished. But at the same time this matter cannot be
solved by legislation alone.

THE MINISTER OF STATE OF THE MINISTRY OF WOMEN AND CHILD
DEVELOPMENT (SHRIMATI KRISHNA TIRATH), replying to debate, said:
I am pleased that all the Members have supported the Bill. The Bill relates
to those women who work in the organized and unorganized sectors. It is
sexual harassment what is generally called harassment, hence, the term
sexual harassment. We have made its broad definition covering many kinds
of harassment. The District Level Committee will be constituted by the
District Magistrate. The organized sector has the Internal Complaints
Committee. It is the DM who constitutes the Local Complaints Committee
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while the unorganized sector has the Local Complaints Committee. The
Committee will fight for the women in case any injustice is done to them
in organized or unorganized sector. It also deals with the subject of
monitoring.

Cases of rape with young girls are covered under the Act related to
Protection of Children from Sexual Offences. This Bill is meant for working
women. Armed Forces and students are all included under Clause 2(0)(i)
and (ii) of the Bill. On the issue of handing over this matter to the
Panchayati Raj, | am of the view that it will make it a political issue. It
is an administrative matter and the committees constituted for the matter
would work in an administrative way. Clause 16 gives protection of identity.
Identity of accused is also covered. Educational Institutions and cases of
sexual harassment of students are covered under Clause 2(0). Local
Complaints Committee or Internal Complaints Committee has been
constituted to see whether complaint is true or false. Clause 14 deals with
punishment for false complaint.

MNCs and other private ventures have been brought under the ambit
of the Bill through Section 2(0)(ii). We have been worshiping the women
in various forms as goddess. We need to give them their due right. We will
have to work collectively for implementation of the Act. Complaints of all
domestic workers will be heard by Local Complaints Committee and will
be disposed of within 90 days. Eve-teasing is covered under Section 509
of IPC. | would like to submit that our Bill is broadly in conformity with
Supreme Court guidelines in the Vishaka case. In the present legislation,
we are trying to cover a variety of situations. She can opt for conciliation
process only if she considers that incident is of minor nature. Stringent
rules will be made after passage of the Bill to provide healthy working
environment to women at their workplace. | request all of you to pass the
Bill.

The motion for consideration of the Bill, was adopted.
Clauses etc., as amended, were adopted.
The Bill, as amended, was passed.
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MINISTRY OF LAW AND JUSTICE
(Legislative Department)

New Delhi, the 23rd April, 2013/Vaisakha 3, 1935 (Saka)

The following Act of Parliament received the assent of the President
on the 22nd April, 2013, and is hereby published for general information:—

THE SEXUAL HARASSMENT OF WOMEN AT WORKPLACE
(PREVENTION, PROHIBITION AND REDRESSAL) ACT, 2013

(No. 14 of 2013)
[22nd April, 2013]

An Act to provide protection against sexual
harassment of women at workplace and for the
prevention and redressal of complaints of sexual
harassment and for matters connected
therewith or incidental thereto.
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WHEReas sexual harassment results in violation
of the fundamental rights of a woman to equality
under Articles 14 and 15 of the Constitution of
India and her right to life and to live with dignity
under Article 21 of the Constitution and right to
practice any profession or to carry on any
occupation, trade or business which includes a right
to a safe environment free from sexual harassment;

AnD wHEREAS the protection against sexual
harassment and the right to work with dignity are
universally recognised human rights by international
conventions and instruments such as Convention on
the Elimination of all Forms of Discrimination against
Women, which has been ratified on the 25th June,
1993 by the Government of India.

AND WHEREAS it is expedient to make provisions
for giving effect to the said Convention for
protection of women against sexual harassment at
workplace.

Be it enacted by Parliament in the Sixty-fourth
Year of the Republic of India as follows:—

CHAPTER |
PRELIMINARY
Short title, 1. (1) This Act may be called the Sexual
Eg:ne;ter?_”d Harassment of Women at Workplace (Prevention,
cement. Prohibition and Redressal) Act, 2013.
(2) It extends to the whole of India.
(3) It shall come into force on such date as the
Central Government may, by notification in the
Official Gazette, appoint.
Definitions 2. In this Act, unless the context otherwise

requires,—
(a) “aggrieved woman” means—

(i) in relation to a workplace, a woman,
of any age whether employed or not, who
alleges to have been subjected to any act
of sexual harassment by the respondent;

(ii) in relation to a dwelling place or
house, a woman of any age who is employed
in such a dwelling place or house;
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(b) “appropriate Government” means—

(i) in relation to a workplace which is
established, owned, controlled or wholly or
substantially financed by funds provided
directly or indirectly—

(A) by the Central Government or
the Union territory administration, the
Central Government;

(B) by the State Government, the
State Government;

(ii) in relation to any workplace not
covered under sub-clause (i) and falling
within its territory, the State Government;

(c) “Chairperson” means the Chairperson of
the Local Complaints Committee nominated
under sub-section (1) of Section 7;

(d) “District Officer” means an officer
notified under Section 5;

(e) “domestic worker” means a woman who
is employed to do the household work in any
household for remuneration whether in cash or
kind, either directly or through any agency on
a temporary, permanent, part time or full time
basis, but does not include any member of the
family of the employer;

(f) “employee” means a person employed
at a workplace for any work on regular,
temporary, ad-hoc or daily wage basis, either
directly or through an agent, including a
contractor, with or, without the knowledge of
the principal employer, whether for
remuneration or not, or working on a voluntary
basis or otherwise, whether the terms of
employment are express or implied and includes
a co-worker, a contract worker, probationer,
trainee, apprentice or called by any other such
name;

(g) “employer” means—

(i) in relation to any department,
organisation, undertaking, establishment,
enterprise, institution, office, branch or unit
of the appropriate Government or a local
authority, the head of that department,
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organisation, undertaking, establishment,
enterprise, institution, office, branch or unit
or such other officer as the appropriate
Government or the local authority, as the
case may be, may by an order specify in
this behalf;

(ii) in any workplace not covered under
sub-clause (i), any person responsible for
the management, supervision and control
of the workplace.

Explanation.—For the purposes of this
sub-clause “management” includes the
person or board or committee responsible
for formulation and administration of polices
for such organisation;

(iii) in relation to workplace covered
under sub-clauses (i) and (ii), the person
discharging contractual obligations with
respect to his or her employees;

(iv) in relation to a dwelling place or
house, a person or a household who employs
or benefits from the employment of
domestic worker, irrespective of the number,
time period or type of such worker
employed, or the nature of the employment
or activities performed by the domestic
worker;

(h) “Internal Committee” means an Internal
Complaints Committee constituted under
Section 4;

(i) “Local Committee” means the Local
Complaints Committee constituted under
Section 6;

(j) “Member” means a Member of the
Internal Committee or the Local Committee, as
the case may be;

(k) “prescribed” means prescribed by rules
made under this Act;

() “Presiding Officer” means the Presiding
Officer of the Internal Complaints Committee
nominated under sub-section (2) of Section 4;
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(m) “respondent” means a person against
whom the aggrieved woman has made a
complaint under Section 9;

(n) “sexual harassment” includes any one
or more of the following unwelcome acts or
behaviour (whether directly or by implication)
namely:—

(i) physical contact and advances; or

(ii) a demand or request for sexual
favours; or

(iii) making sexually coloured remarks;
or

(iv) showing pornography; or

(v) any other unwelcome physical,
verbal or non-verbal conduct of sexual
nature;

(o) “workplace” includes—

(i) any department, organisation,
undertaking, establishment, enterprise,
institution, office, branch or unit which is
established, owned, controlled or wholly or
substantially financed by funds provided
directly or indirectly by the appropriate
Government or the local authority or a
Government company or a corporation or a
co-operative society;

(ii) any private sector organisation or a
private venture, undertaking, enterprise,
institution, establishment, society, trust,
non-governmental organisation, unit or
service provider carrying on commercial,
professional, vocational, educational,
entertainmental, industrial, health services
or financial activities including production,
supply, sale, distribution or service;

(iii) hospitals or nursing homes;

(iv) any sports institute, stadium, sports
complex or competition or games venue,
whether residential or not used for training,
sports or other activities relating thereto;
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(v) any place visited by the employee
arising out of or during the course of
employment including transportation
provided by the employer for undertaking
such journey;

(vi) a dwelling place or a house;

(p) “unorganised sector” in relation to a
workplace means an enterprise owned by
individuals or self-employed workers and
engaged in the production or sale of goods or
providing service of any kind whatsoever, and
where the enterprise employs workers, the
number of such workers is less than ten.

Prevention 3. (7) No woman shall be subjected to sexual

of sexual
harassment. Narassment at any workplace.

(2) The following circumstances, among other
circumstances, if it occurs or is present in relation
to or connected with any act or behaviour of sexual
harassment may amount to sexual harassment:—

(i) implied or explicit promise of
preferential treatment in her employment; or

(ii) implied or explicit threat of detrimental
treatment in her employment; or

(iii) implied or explicit threat about her
present or future employment status; or

(iv) interference with her work or creating
an intimidating or offensive or hostile work
environment for her; or

(v) humiliating treatment likely to affect
her health or safety.

CHAPTER 11
ConsTiTuTION OF INTERNAL CompLAINTS COMMITTEE

Constitution 4. (1) Every employer of a workplace shall, by
ggrl]";gr]?‘i an order in writing, constitute a Committee to be
Committee. known as the “Internal Complaints Committee”:

Provided that where the offices or
administrative units of the workplace are located
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at different places or divisional or sub-divisional
level, the Internal Committee shall be constituted
at all administrative units or offices.

(2) The Internal Committee shall consist of the
following members to be nominated by the
employer, namely:—

(a) a Presiding Officer who shall be a woman
employed at a senior level at workplace from
amongst the employees:

Provided that in case a senior level woman
employee is not available, the Presiding Officer
shall be nominated from other offices or
administrative units of the workplace referred
to in sub-section (7):

Provided further that in case the other
offices or administrative units of the workplace
do not have a senior level woman employee,
the Presiding Officer shall be nominated from
any other workplace of the same employer or
other department or organisation;

(b) not less than two members from amongst
employees preferably committed to the cause
of women or who have had experience in social
work or have legal knowledge;

(c) one member from amongst non-
governmental organisations or associations
committed to the cause of women or a person
familiar with the issues relating to sexual
harassment:

Provided that at least one-half of the total
Members so nominated shall be women.

(3) The Presiding Officer and every Member of
the Internal Committee shall hold office for such
period, not exceeding three years, from the date
of their nomination as may be specified by the
employer.

(4) The Member appointed from amongst the
non-governmental organisations or associations shall
be paid such fees or allowances for holding the
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proceedings of the Internal Committee, by the
employer, as may be prescribed.

(5) Where the Presiding Officer or any Member
of the Internal Committee,—

(a) contravenes the provisions of Section
16; or

(b) has been convicted for an offence or an
inquiry into an offence under any law for the
time being in force is pending against him; or

(c) he has been found guilty in any
disciplinary proceedings or a disciplinary
proceeding is pending against him; or

(d) has so abused his position as to render
his continuance in office prejudicial to the
public interest,

such Presiding Officer or Member, as the case may
be, shall be removed from the Committee and the
vacancy so created or any casual vacancy shall be
filled by fresh nomination in accordance with the
provisions of this section.

CHAPTER Il

ConsTiTuTioN OF LocAL CompLAINTS COMMITTEE

Notification 5. The appropriate Government may notify a

gfff'i)c‘ztr”“ District Magistrate or Additional District Magistrate
or the Collector or Deputy Collector as a District
Officer for every District to exercise powers or
discharge functions under this Act.

Constitution 6. (1) Every District Officer shall constitute in

;:‘r‘:s diction  the district concerned, a committee to be known

of Local as the “Local Complaints Committee” to receive

Egmﬁ]lftitr‘eté complaints of sexual harassment from
" establishments where the Internal Complaints
Committee has not been constituted due to having
less than ten workers or if the complaint is against

the employer himself.

(2) The District Officer shall designate one nodal
officer in every block, taluka and tehsil in rural or
tribal area and ward or municipality in the urban
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area, to receive complaints and forward the same
to the concerned Local Complaints Committee
within a period of seven days.

(3) The jurisdiction of the Local Complaints
Committee shall extend to the areas of the district
where it is constituted.

7. (1) The Local Complaints Committee shall
consist of the following members to be nominated
by the District Officer, namely:—

(a) a Chairperson to be nominated from
amongst the eminent women in the field of
social work and committed to the cause of
women;

(b) one Member to be nominated from
amongst the women working in block, taluka or
tehsil or ward or municipality in the district;

(c) two Members, of whom at least one
shall be a woman, to be nominated from
amongst such non-governmental organisations
or associations committed to the cause of
women or a person familiar with the issues
relating to sexual harassment, which may be
prescribed:

Provided that at least one of the nominees
should, preferably, have a background in law
or legal knowledge:

Provided further that at least one of the
nominees shall be a woman belonging to the
Scheduled Castes or the Scheduled Tribes or
the Other Backward Classes or minority
community notified by the Central Government,
from time to time;

(d) the concerned officer dealing with the
social welfare or women and child development
in the district, shall be a member ex officio.

(2) The Chairperson and every Member of the
Local Committee shall hold office for such period,
not exceeding three years, from the date of their

Composition,
tenure and
other terms
and
conditions
of Local
Complaints
Committee.
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appointment as may be specified by the District
Officer.

(3) Where the Chairperson or any Member of
the Local Complaints Committee—

(a) contravenes the provisions of Section
16; or

(b) has been convicted for an offence or an
inquiry into an offence under any law for the
time being in force is pending against him; or

(c) has been found guilty in any disciplinary
proceedings or a disciplinary proceeding is
pending against him; or

(d) has so abused his position as to render
his continuance in office prejudicial to the
public interest,

such Chairperson or Member, as the case may be,
shall be removed from the Committee and the
vacancy so created or any casual vacancy shall be
filled by fresh nomination in accordance with the
provisions of this section.

(4) The Chairperson and Members of the Local
Committee other than the Members nominated
under Clauses (b) and (d) of sub-section (7) shall
be entitled to such fees or allowances for holding
the proceedings of the Local Committee as may be

prescribed.
Grants and 8. (1) The Central Government may, after due
audit. appropriation made by Parliament by law in this

behalf, make to the State Government grants of
such sums of money as the Central Government
may think fit, for being utilised for the payment of
fees or allowances referred to in sub-section (4) of
Section 7.

(2) The State Government may set up an agency
and transfer the grants made under sub-section (1)
to that agency.

(3) The agency shall pay to the District Officer,
such sums as may be required for the payment of
fees or allowances referred to in sub-section (4) of
Section 7.
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(4) The accounts of the agency referred to in
sub-section (2) shall be maintained and audited in
such manner as may, in consultation with the
Accountant General of the State, be prescribed and
the person holding the custody of the accounts of
the agency shall furnish, to the State Government,
before such date, as may be prescribed, its audited
copy of accounts together with auditors’ report
thereon.

CHAPTER IV
COMPLAINT

9. (1) Any aggrieved woman may make, in Complaint
writing, a complaint of sexual harassment at ﬁ;rsaes’s‘”maelnt
workplace to the Internal Committee if so '
constituted, or the Local Committee, in case it is
not so constituted, within a period of three months
from the date of incident and in case of a series of
incidents, within a period of three months from
the date of last incident:

Provided that where such complaint cannot be
made in writing, the Presiding Officer or any Member
of the Internal Committee or the Chairperson or
any Member of the Local Committee, as the case
may be, shall render all reasonable assistance to
the woman for making the complaint in writing:

Provided further that the Internal Committee
or, as the case may be, the Local Committee may,
for the reasons to be recorded in writing, extend
the time limit not exceeding three months, if it is
satisfied that the circumstances were such which
prevented the woman from filing a complaint within
the said period.

(2) Where the aggrieved woman is unable to
make a complaint on account of her physical or
mental incapacity or death or otherwise, her legal
heir or such other person as may be prescribed
may make a complaint under this section.

10. (1) The Internal Committee or, as the case Conciliation.
may be, the Local Committee, may, before initiating
an inquiry under Section 11 and at the request of
the aggrieved woman take steps to settle the matter
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Inquiry into
complaint.

between her and the respondent through
conciliation:

Provided that no monetary settlement shall be
made as a basis of conciliation.

(2) Where a settlement has been arrived at
under sub-section (1), the Internal Committee or
the Local Committee, as the case may be, shall
record the settlement so arrived and forward the
same to the employer or the District Officer to
take action as specified in the recommendation.

(3) The Internal Committee or the Local
Committee, as the case may be, shall provide the
copies of the settlement as recorded under
sub-section (2) to the aggrieved woman and the
respondent.

(4) Where a settlement is arrived at under
sub-section (7), no further inquiry shall be
conducted by the Internal Committee or the Local
Committee, as the case may be.

11. (1) Subject to the provisions of Section 10,
the Internal Committee or the Local Committee, as
the case may be, shall, where the respondent is an
employee, proceed to make inquiry into the
complaint in accordance with the provisions of the
service rules applicable to the respondent and where
no such rules exist, in such manner as may be
prescribed or in case of a domestic worker, the
Local Committee shall, if prima facie case exist,
forward the complaint to the police, within a period
of seven days for registering the case under Section
509 of the Indian Penal Code, and any other relevant
provisions of the said Code where applicable:

Provided that where the aggrieved woman
informs the Internal Committee or the Local
Committee, as the case may be, that any term or
condition of the settlement arrived at under
sub-section (2) of Section 10 has not been complied
with by the respondent, the Internal Committee or
the Local Committee shall proceed to make an
inquiry into the complaint or, as the case may be,
forward the complaint to the police:

45 of 1860
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45 of 1860

5 of 1908

Provided further that where both the parties
are employees, the parties shall, during the course
of inquiry, be given an opportunity of being heard
and a copy of the findings shall be made available
to both the parties enabling them to make
representation against the findings before the
Committee.

(2) Notwithstanding anything contained in
Section 509 of the Indian Penal Code, the court
may, when the respondent is convicted of the
offence, order payment of such sums as it may
consider appropriate, to the aggrieved woman by
the respondent, having regard to the provisions of
Section 15.

(3) For the purpose of making an inquiry under
sub-section (1), the Internal Committee or the Local
Committee, as the case may be, shall have the
same powers as are vested in a civil court under
the Code of Civil Procedure, 1908 when trying a
suit in respect of the following matters, namely:—

(a) summoning and enforcing the attendance
of any person and examining him on oath;

(b) requiring the discovery and production
of documents; and

(c) any other matter which may be
prescribed.

(4) The inquiry under sub-section (7) shall be
completed within a period of ninety days.

CHAPTER V

INQUIRY INTO COMPLAINT

12. (1) During the pendency of an inquiry, on
a written request made by the aggrieved woman,
the Internal Committee or the Local Committee, as
the case may be, may recommend to the employer
to—

(a) transfer the aggrieved woman or the
respondent to any other workplace; or

(b) grant leave to the aggrieved woman up
to a period of three months; or

Action
during
pendency of
inquiry.
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(c) grant such other relief to the aggrieved
woman as may be prescribed.

(2) The leave granted to the aggrieved woman
under this section shall be in addition to the leave
she would be otherwise entitled.

(3) On the recommendation of the Internal
Committee or the Local Committee, as the case
may be, under sub-section (1), the employer shall
implement the recommendations made under sub-
section (7) and send the report of such
implementation to the Internal Committee or the
Local Committee, as the case may be.

Inquiry 13. (1) On the completion of an inquiry under

report. this Act, the Internal Committee or the Local
Committee, as the case may be, shall provide a
report of its findings to the employer, or as the
case may be, the District Officer within a period of
ten days from the date of completion of the inquiry
and such report be made available to the concerned
parties.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the
respondent has not been proved, it shall recommend
to the employer and the District Officer that no
action is required to be taken in the matter.

(3) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the
respondent has been proved, it shall recommend
to the employer or the District Officer, as the case
may be—

(i) to take action for sexual harassment as
a misconduct in accordance with the provisions
of the service rules applicable to the respondent
or where no such service rules have been made,
in such manner as may be prescribed;

(ii) to deduct, notwithstanding anything in
the service rules applicable to the respondent,
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from the salary or wages of the respondent
such sum as it may consider appropriate to be
paid to the aggrieved woman or to her legal
heirs, as it may determine, in accordance with
the provisions of Section 15:

Provided that in case the employer is unable
to make such deduction from the salary of the
respondent due to his being absent from duty
or cessation of employment it may direct to
the respondent to pay such sum to the aggrieved
woman:

Provided further that in case the respondent
fails to pay the sum referred to in clause (ii),
the Internal Committee or, as the case may be,
the Local Committee may forward the order
for recovery of the sum as an arrear of land
revenue to the concerned District Officer.

(4) The employer or the District Officer shall
act upon the recommendation within sixty days of
its receipt by him.

14. (1) Where the Internal Committee or the Punishment
Local Committee, as the case may be, arrives at a fr;’;“f;ﬁsor
conclusion that the allegation against the complaint
respondent is malicious or the aggrieved woman or and false
any other person making the complaint has made €Vidence:
the complaint knowing it to be false or the
aggrieved woman or any other person making the
complaint has produced any forged or misleading
document, it may recommend to the employer or
the District Officer, as the case may be, to take
action against the woman or the person who has
made the complaint under sub-section (7) or
sub-section (2) of Section 9, as the case may be,
in accordance with the provisions of the service
rules applicable to her or him or where no such
service rules exist, in such manner as may be
prescribed:

Provided that a mere inability to substantiate
a complaint or provide adequate proof need not
attract action against the complainant under this
section:
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Determination
of
compensation.

Prohibition
of
publication
on making
known
contents of
complaint
and inquiry
proceedings.

Provided further that the malicious intent on
part of the complainant shall be established after
an inquiry in accordance with the procedure
prescribed, before any action is recommended.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at a
conclusion that during the inquiry any witness has
given false evidence or produced any forged or
misleading document, it may recommend to the
employer of the witness or the District Officer, as
the case may be, to take action in accordance with
the provisions of the service rules applicable to the
said witness or where no such service rules exist,
in such manner as may be prescribed.

15. For the purpose of determining the sums to
be paid to the aggrieved woman under Clause (ii)
of sub-section (3) of Section 13, the Internal
Committee or the Local Committee, as the case
may be, shall have regard to—

(a) the mental trauma, pain, suffering and
emotional distress caused to the aggrieved
woman;

(b) the loss in the career opportunity due
to the incident of sexual harassment;

(c) medical expenses incurred by the victim
for physical or psychiatric treatment;

(d) the income and financial status of the
respondent;

(e) feasibility of such payment in lump sum
or in instalments.

16. Notwithstanding anything contained in the
Right to Information Act, 2005, the contents of the
complaint made under section 9, the identity and
addresses of the aggrieved woman, respondent and
witnesses, any information relating to conciliation
and inquiry proceedings, recommendations of the
Internal Committee or the Local Committee, as the
case may be, and the action taken by the employer
or the District Officer under the provisions of this

22 of 2005
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Act shall not be published, communicated or made
known to the public, press and media in any
manner:

Provided that information may be disseminated
regarding the justice secured to any victim of sexual
harassment under this Act without disclosing the
name, address, identity or any other particulars
calculated to lead to the identification of the
aggrieved woman and witnesses.

17. Where any person entrusted with the duty Penalty for
to handle or deal with the complaint, inquiry or g‘r‘bnlq‘gﬁit;z”
any recommendations or action to be taken under ynown
the provisions of this Act, contravenes the provisions contents of
of Section 16, he shall be liable for penalty in complaint
accordance with the provisions of the service rules g?cﬁ’c;“;?;,.’;{gi
applicable to the said person or where no such
service rules exist, in such manner as may be

prescribed.

18. (1) Any person aggrieved from the Appeal.
recommendations made under sub-section (2) of
Section 13 or under Clause (i) or Clause (ii) of
sub-section (3) of Section 13 or sub-section (7) or
sub-section (2) of Section 14 or Section 17 or
non-implementation of such recommendations may
prefer an appeal to the court or tribunal in
accordance with the provisions of the service rules
applicable to the said person or where no such
service rules exist then, without prejudice to
provisions contained in any other law for the time
being in force, the person aggrieved may prefer an
appeal in such manner as may be prescribed.

(2) The appeal under sub-section (7) shall be
preferred within a period of ninety days of the

recommendations.
CHAPTER VI
DuTies oF EMPLOYER
19. Every employer shall— grl:mt;f;ygi

(a) provide a safe working environment at
the workplace which shall include safety from
the persons coming into contact at the
workplace;
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(b) display at any conspicuous place in the
workplace, the penal consequences of sexual
harassments; and the order constituting, the
Internal Committee under sub-section (7) of
Section 4;

(c) organise workshops and awareness
programmes at regular intervals for sensitising
the employees with the provisions of the Act
and orientation programmes for the members
of the Internal Committee in the manner as
may be prescribed;

(d) provide necessary facilities to the
Internal Committee or the Local Committee, as
the case may be, for dealing with the complaint
and conducting an inquiry;

(e) assist in securing the attendance of
respondent and witnesses before the Internal
Committee or the Local Committee, as the case
may be;

(f) make available such information to the
Internal Committee or the Local Committee, as
the case may be, as it may require having regard
to the complaint made under sub-section (1) of
Section 9;

(g) provide assistance to the woman if she
so chooses to file a complaint in relation to the
offence under the Indian Penal Code or any 45 of 1860
other law for the time being in force;

(h) cause to initiate action, under the Indian
Penal Code or any other law for the time being 45 of 1860
in force, against the perpetrator, or if the
aggrieved woman so desires, where the
perpetrator is not an employee, in the
workplace at which the incident of sexual
harassment took place;

() treat sexual harassment as a misconduct
under the service rules and initiate action for
such misconduct;

(j) monitor the timely submission of reports
by the Internal Committee.
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CHAPTER VII
DuTies AND POWERS OF DisTrICT OFFICER

20. The District Officer shall,— Duties and
powers of

(a) monitor the timely submission of reports 8‘%2‘;}
furnished by the Local Committee; ’

(b) take such measures as may be necessary
for engaging non-governmental organisations for
creation of awareness on sexual harassment and
the rights of the women.

CHAPTER VI
MISCELLANEOUS

21. (1) The Internal Committee or the Local Committee
Committee, as the case may be, shall in each ;%nsl'j:lm‘t
calendar year prepare, in such form and at such  eport.
time as may be prescribed, an annual report and
submit the same to the employer and the District

Officer.

(2) The District Officer shall forward a brief
report on the annual reports received under sub-
section (1) to the State Government.

22. The employer shall include in its report Employer to
the number of cases filed, if any, and their disposal }Egé‘:g;tion
under this Act in the annual report of his i, annual
organisation or where no such report is required to report.
be prepared, intimate such number of cases, if

any, to the District Officer.

23. The appropriate Government shall monitor Appropriate
the implementation of this Act and maintain data Government
. . . to monitor

on the number of cases filed and disposed of in jnplemen-
respect of all cases of sexual harassment at tation and

maintain
workplace. data.

24. The appropriate Government may, subject Appropriate
to the availability of financial and other resources,— f:‘;‘;r;me"t

. . . measures to
(a) develop relevant information, education, pjicise

communication and training materials, and the Act.
organise awareness programmes, to advance the
understanding of the public of the provisions of

this Act providing for protection against sexual
harassment of woman at workplace;
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(b) formulate orientation and training
programmes for the members of the Local
Complaints Committee.

Power to 25. (1) The appropriate Government, on being
icr?flér;ﬁ’;tion satisfied that it is necessary in the public interest
and or in the interest of women employees at a
inspection  \workplace to do so, by order in writing,—

of records.

(a) call upon any employer or District Officer
to furnish in writing such information relating
to sexual harassment as it may require; and

(b) authorise any officer to make inspection
of the records and workplace in relation to
sexual harassment, who shall submit a report
of such inspection to it within such period as
may be specified in the order.

(2) Every employer and District Officer shall
produce on demand before the officer making the
inspection all information, records and other
documents in his custody having a bearing on the
subject matter of such inspection.

Penalty for 26. (1) Where the employer fails to—

non-

compliance (a) constitute an internal Committee under
with . . .

provisions sub-section (1) of Section 4;

of Act.

(b) take action under Sections 13, 14 and
22; and

(c) contravenes or attempts to contravene
or abets contravention of other provisions of
this Act or any rules made thereunder,

he shall be punishable with fine which may extend
to fifty thousand rupees.

(2) If any employer, after having been previously
convicted of an offence punishable under this Act
subsequently commits and is convicted of the same
offence, he shall be liable to—

(i) twice the punishment, which might have
been imposed on a first conviction, subject to
the punishment being maximum provided for
the same offence:
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Provided that in case a higher punishment
is prescribed under any other law for the time
being in force, for the offence for which the
accused is being prosecuted, the court shall
take due cognizance of the same while awarding
the punishment;

(ii) cancellation, of his licence or
withdrawal, or non-renewal, or approval, or
cancellation of the registration, as the case
may be, by the Government or local authority
required for carrying on his business or activity.

27. (1) No court shall take cognizance of any Cognizance
offence punishable under this Act or any rules made g; ‘éfofj:‘t‘;e
thereunder, save on a complaint made by the ’
aggrieved woman or any person authorised by the
Internal Committee or Local Committee in this
behalf.

(2) No court inferior to that of a Metropolitan
Magistrate or a Judicial Magistrate of the first class
shall try any offence punishable under this Act.

(3) Every offence under this Act shall be non-
cognizable.

28. The provisions of this Act shall be in addition Act not in
to and not in derogation of the provisions of any derogation

! . . of any
other law for the time being in force. other law.

29. (1) The Central Government may, by Power of
notification in the Official Gazette, make rules for 2aPPropriate

. .. . Government
carrying out the provisions of this Act. to make

rules.
(2) In particular and without prejudice to the

generality of the foregoing power, such rules may
provide for all or any of the following matters,
namely:—

(a) the fees or allowances to be paid to the
Members under sub-section (4) of Section 4;

(b) nomination of Members under
Clause (c) of sub-section (1) of Section 7;

(c) the fees or allowances to be paid to the
Chairperson, and Members under sub-section (4)
of Section 7;
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(d) the person who may make complaint
under sub-section (2) of Section 9;

(e) the manner of inquiry under sub-section
(1) of Section 11;

(f) the powers for making an inquiry under
Clause (c) of sub-section (2) of Section 11;

(g) the relief to be recommended under
Clause (c) of sub-section (7) of Section 12;

(h) the manner of action to be taken under
Clause (i) of sub-section (3) of Section 13;

(i) the manner of action to be taken under
sub-sections (1) and (2) of Section 14;

(j) the manner of action to be taken under
Section 17;

(k) the manner of appeal under sub-section
(1) of Section 18;

({) the manner of organising workshops,
awareness programmes for sensitising the
employees and orientation programmes for the
members of the Internal Committee under
Clause (c) of Section 19; and

(m) the form and time for preparation of
annual report by Internal Committee and the
Local Committee under sub-section (1) of
Section 21.

(3) Every rule made by the Central Government
under this Act shall be laid as soon as may be after
it is made, before each House of Parliament, while
it is in session, for a total period of thirty days
which may be comprised in one session or in two
or more successive sessions, and if, before the
expiry of the session immediately following the
session or the successive sessions aforesaid, both
Houses agree in making any modification in the
rule or both Houses agree that the rule should not
be made, the rule shall thereafter have effect only
in such modified form or be of no effect, as the
case may be; so, however, that any such
modification or annulment shall be without
prejudice to the validity of anything previously done
under that rule.
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(4) Any rule made under sub-section (4) of
Section 8 by the State Government shall be laid, as
soon as may be after it is made, before each House
of the State Legislature where it consists of two
Houses, or where such Legislature consists of one
House, before that House.

30. (1) If any difficulty arises in giving effect Power to
to the provisions of this Act, the Central Government RO .
may, by order published in the Official Gazette,
make such provisions, not inconsistent with the
provisions of this Act, as may appear to it to be
necessary for removing the difficulty:

Provided that no such order shall be made under
this section after the expiry of a period of two
years from the commencement of this Act.

(2) Every order made under this section shall
be laid, as soon as may be after it is made, before
each House of Parliament.

P.K. MALHOTRA,
Secy. to the Govt. of India
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